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12 Piiky PHILADELPHIA & SOUTHERN MAIL STEAMSHIP CoO. VS. 


1, : 1 PHhICl ryt] ] ar ’ ? 
OSK« d LO MaKe 1t NO! been furnished With data fol thie purpose, we 
direct judgment to be entered for the amount of the total above 

; : -_ i ° 
tated, 1f exceptions be not filed aceording to law. 


29 J. W. SIMONTON, P. J. 


a 9 re, 3 EE9 —— Lal. 
(Kndorsement:) 208. Aug. T.. 1882. Commonwealth v. Philadel- 
’ . | <% . | . aa . } - ‘ . ' Net ' , On 
phia and southern Mail Steamship Co. Opinion, Miled Jan. 25, 
ISSS5 
hircenti yi 
, ) x + 
C. P.. Dauphin Cour Aug. ‘Term, 188 
Hi Com Y WEA HT PENNS — 
NO 2S 
PHILADELPHIA & SOUTHERN Mal 8.58. Co. } 
' } } if wt } ] 
lexcept Ons on Dehnall of the defendants. 
, 4 sis , Ze r + , . : 
( | ecause the court erred in entering judgement upon the facts 
» ' ‘. . 
If) ‘VO! Ol Live npHiAint iis 
‘ > ve } chillin nea «a - ]  P- 5 
2.) Because the court erred in not deciding that the acts of the 


¢ sie = = ’ | ‘ : ae 4 ; . " 7 : a . _ 
(reneral Assi mbiv ot the 4 ommonwealth O] CHnSVIVAnIA O}] Mareh 


ZU, LSi i, and June - Is7Y. so far as the Sabie poses A tax upon 


the gross receipts of steamships received for the transporta- 
cy ° } > | . . ‘ 
4) tioh ol merchandise and passengers between different States 


, ee = at 
of the United States and between ports oF the United States 


and foreign countries, under the navigation laws of the United States, ’ 
are In conflict with the commercial clause of the Constitution of the ‘ 
United States, art. I, sec. 5 (4), giving to Congress the exclusive right 
| culate con merce with forelon nations and auiMonyg the sf veral 
States. 

3.) Beeause the court erred in not deciding that steamships o1 

| 

vessels engaged in external trade were not included under the de- 
nomination of “ ste am boats ” in thie sald act the latter class Ol Ves- 


seis bye ny those relerred to as neva’ adin the int rnal conlmerce ol 


MORTON P. HENRY, 
kor Defendants. 


And now, by leave of court, the exceptions of the Philadelphia pm 
& Southern Mail S. S. Co. are filed as of the 2nd day of 
o1 february, 1555, are overruled, and judgment is entered 
fo! plaintiffs us of the Ssanie day MILT pro Lune in favor 
of the plaintiff for the sum of $7,262.56, with interest from January a 
23, 1883, to be hquidated by the prothonotary, in accordance with 
, 


, } ‘> ‘> 
the opinion nied Jan. vay Pe Ls ». 


J. W. LEMONTON, P. J. 


(Endorsement:) 208. Aug. T., 1882. C. P. Commonwealth v. P. 
vv S. Vi S. S&S. Go. luxceptions Ol} behalf ot the defendant. Keb. 
17th, 1883. By decree of court filed. These exceptions filed as of 


ond Ol k's b., IS38o. I. 3. Mitchell, proth’y. P 5 


7 
: 


— 


LN] 


ap 


— 


1: 
LD] 


THE PHII 


at a supreme CO 


LDELPHIA & SOUTHERN MAIL STEAMSHIP CO. VS. 


dd information, we, — willing that if any error be 


i be correeted and that sper dy justice be done to the 
art, do command you that if judgment, as it Is said, 
he said plea, thie 1} the record and Process, and all 
the same, under your seals, distinctly and openly, 
the justices of our supreme court of Pennsylvania, 
urt to be held at Harrisburg. in and for the middle 
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district of said Commonwealth. on the ?1st Monday foll. 1 Mon. of 


Jan.. 1883. be 
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9 the first Monday of the term, and ‘this writ, that, 


the record and process aforesaid being inspected, we may further 
cause to be done what of right and according to our laws and cus- 
toms ouch 
Vitness the Ho gable ULiysses Mercer, doctor of laws, chiet 
justice of our supreme court, at Harrisburg, the 27th day of 
> January e year of our Lord, one thousand eight hun- 
dred a onty-three ind OF tiie Commonwealth thie Olé 
hundred and seve 
WILLIAM PEARSON, Prothonota 
ndorse} No. 17 \I term, 1883. Supreme court, middl 
i 
listrict The P| phia & Southern Mail Steamship Company 
i r 
laintiff in erro Commonwealth of Pennsylvania, defendant 
error. Writ of erros ie court of common pleas for the county 
Dauphin No. 208 Lug. term, ISS? Returnable the 21 Mon 
ll. 1] Mon. of Jan., 1883. Rule on the defendant in error to appeal 
d rie Ld on the re l day ot the wll N. b —() da 5 notice to 
e parties or counsel below Is necessary to compel an appearance 
| eertifv that recoo ni zanes in error In SLOO.OO with Henry 
Winson and Stefhen Flannagan as bail has been filed in th 
supreme court. William Pearson, prothonotary 
The record and process and all things touching the same. so 
Li] ind eCnulre as bef re us they reinaln, to thre honorable thi 
ag7wes O the Sup me court of ant Commonwealth of 1 nnsylvyania, 
Itting 1h and for the middle district, we certify and send, as within 
ve are Comman led. : 

——— ————_ IL. 5. ] 
he judge of the court of C. P. of Dauphin county has omitted 
Sivyy} this 
riled in Dauphin ( lM Feb. 2. 1883 

4 ‘ 
‘iled in supreme court April 13, 1883 
‘ 
the Supreme Court nnsvivania, sitting Il} and for thi Middl 
District of Said Court, ss 
\t a supreme court of the State of Pennsylvania in and for thi 
lle district of said court, at the city of Harrisburg. Penn: n 
ist Me following the Ist Monday of January. 1883 
Pre he Honorable Ulysses Mercer, chief justice, and 
Isaac G. Gordon, Kdward M. Paxson. John Trunkey,. James P 
Sterrett, and Silas U Clark, justices, and Wilham Pearson, 
: 
thonotary of said court 
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AIL STEAMSHIP CO. YS. 
money Is cathe red. ‘Lhe cor- 
its principal office is here 


into this corporation the breath 
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the product of 1ts own crea- 

‘ > «FY ial ,O0) ¢ 
ica v. Com., O&O Norris, 1062; Com. 
: he ana } me Oy ° cyt + | " 
itv i LO eh bits answel eve et fii Ubdt 
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plaintiff in erro1 We do not 
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s we have cited and the reasons 
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Dauphin Crreetng 
M! District 


uthern Mail Steamship Company, 
‘ommonwealth of Pennsylvania, 


’ ' 
“{) procecaded mm our supreme court 


. ; : ’ } 
hrmed. and the record and proceed- 


Ulysses Mercur, chief justice of our su- 


41 ” . j . . i ™ 
Poine vie same, were (agreeably 
ord of the judgment aforesaid 

. 
rder for execution or otherwise 


the Sth day of October, in the 
d eight hundred and eighty- 


WILLIAM PEARSON, 
Prothonotary. 


rm. 1883 Supreme court of 


southern Mail Steamship Com- 
Ith of Pennsylvania, defendant 


ZU THE PHILADELPHIA & SOUTHERN MAIL STEAMSHIP CO. VS. 
ais 


, } = Be ] ofa ic " . ] > on . * Lan 
America, to be paid to thfe said obligee or their attorney ; to which 


is 1] } a 2 .s veil ] , , sy | , 
payineny, Well and Lruly to be paid, we do bind ourselves, out LiCIrs, 
, PES) er ; oe eer 
CXeCULOrs, AGININIstravors, SUCCeSSOTrS, and ass lons, JOINTLY ane 
- 1] = Ss 
UY severally ariniy t — ee 


W hi reas, lat rt of COMMON pleas of Dauphin 
county judgment ype against the said The Philadelphia and 
‘n Mail Steamship ompany at the suit of the Common- 
wealth of Pennsylvania f Aug. term, 1882, No. 208, which judg- 


ment was a vards affirmed bythe supreme court of Pennsylvania 
. ‘ 3 RE 
a certain plea and suit8in said court of May term, 1883, No. 17, 
and the said The Philad: Ly hia and Southern Mail St amship (com- 
’ } ] iyi ] ' ’ 


pany ha ybtained writ of error to the Supreme Court of the 
Unit to rey he said judgment rendered in the last- 


ine condition oO! this obligation Is such that li the above -bounden 


1 ’ i . . 
obligors shall pay all costs which have accrued, or which may here- 
ifter aceru the said eduse upon the said writ of error or other- 
wise. then the said obligation to become void: else to remain 1n full 
| ree ati | ry CT . 
Wi Las ils this thirtieth day of Octob ce 
>] ae the vear of « ind Lord Tie thousand eloht hundred and 


WILLIAM D. WINSER. © [t. s.] 
JOHN GC. DARRAH. rh. 8.) 


Sealed alia ci ay red bil “Lilt por 
HAROLD P. NEWLIN 
JAMES M. WILGOX. Jr 


rr*} } , ] :, rs1) rs ] 
Che above-named securities. William D. Winser and John C 


HAROLD P. NE WL IN, 
Dep. Proth’y, S Pa., E. D. 


STATE OF PENNSYLVANIA, oe: 
( ity we County of Ph lade lphia, } ie 
: ; ‘ 
On this thirtieth day of October. A. 1). ISS5. hefore me, the 31) b- 
thonotary of the supreme court for the 


scriber, Charles 8S. Green, : 
’ } ) 1, trict t |? yy : a ae : . 1] ; : . . ] . 
Casvern GISLFICL O! Chis@ivahila, persohbany appearer hs uvOVe- 


named William D. Winsér and John C. Darrah, and who. being 
severally sworn nen id to law, did depose and say, each 
52 for himself, 1 c&vely, as follows : The said Wilton Ld. 
Winsor, that | wi is the owner of property in the State of Penn- 
sylvania worth over and above all its liabilities five thousand dollars: 
the said John C. Darrah, that he is the owner of property in the 
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THE PHILADELIT HIA & SOUTHERN MAIL STEAMSHIP CO. Vs. 


Witness thre me Fy \lorrison R. Waite. Chief Justice of 


the Supreme Court ofghe United States, at Philadelphia, this — day 
of October, A. D. 1884 


SAMUEL BELL 
je rk Circuit Court U. S., East. Dist. of Penna. 
56 | Endorsed :} The Philadelphia and Southern Mail 8. 58. 
Co., plfF in errbr, vs. The Commonwealth of | ennsylvania, 
f’t in error. Writ of error to supreme court of Pennsylvania 
Kiled If) the Ssuprem court of Pennsylvania, middle dist. 17th 


Oct., 1SS5. Wim. Pe: Di (Der by de p.), pl roth’y, WC, 


* Sones 
; * o 1 . .* 
ar ial ciieniaie i ils 


You are hereby citeq@and admonished to beand appear at aSuprem: 
Court of the United States to be holden at Washington on the sec- 
ond moauny of Uctoher, inatak , pursuant to a writ of error filed in 
the prothonotary’s office of the septeme con irt of Pennsylvania for 
the inde district vherein Thi Philadelphia and Southern Mail 
Oe; Ip Company aye plaintiffs and you are defendant in error, 


P 7 . atti — ——_ ae a 
to show cause, 1f anv gBuere be. why the judgment rendered avalnst 
oo eee Seti - i. "pt a . me 
“ald plalntlii in error, AS 10 Salad writ OT error me ntioned, should not 
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} ° : > 2 } 
why speeay JUSLICe should not be done to the par- 


i 
w itness the i Mercur, chief justice of the supreme 


4 1,1 } ’ ss a aa itis ; 
col f Pennsvivania. this twelfth day of October. in the veur of 


Our ny paar Oli thousand eight hundred and elghty-three. 
ULYSESS MERCUR, 
Chie f Justice 


mate 
' for the def’t in error 


LEWIS C. CASSIDY, 


ri ’ , ‘ . ] « ’ 
Aitu General of Pa 


* , ; »: ' 
Ow In pursuance iereo!l, and accorauling to the iorm and effect 

of the act of Congress 1n such Case pac gw provided, atran- 
script of the record and proceedings ol the judgement iforesaid so 


as aforesaid rendered, with all things relating tothe same, together 
with the said writ of drror. are hereby transmitted to the said Su- 


preme Court of the Unitgd States accordingly. 
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STATE OF PENNSYLVAN! 


In testimon\ that the ‘'forevoing. contained Onl pages one to fifty- 
six, Inclusive, is a full tyue, and correct copy apron oot pro- 
ceedings of the suprem: ourt of Pennsylvania, the highest court of 
law and equity in the Stat ee ae a ge in the case lately de- 
pe ending therein, to Nq 7 of May term, 1883, middle district, 
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no, ee. October Term, 1886. 


IN THE 


Supreme Court of the Cnited States. 


The Philadelphia and Southern Mail Steamship 


Company, Plaintiffs in Error, 


-fendants 


las 


The Commonwealth of Pennsylvania, D 


in Error. 


Error to the Supreme Court oT Pennsylvania. 


Brief on behalf of The Philadelphia and Southern 


Mail Steamship Company, Plaintiffs in Error. 


HENRY, 


Plaintiffs in Error 


In the Supreme Court of the United States. 


The Avladelphia and Southern Mail 


Sleamsh ip Ce mnt pi way. 
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Delendants mn fi VOT. 
ROR [TO THE 


CONCISE ABSTRACT OR STATE 
CASE. 


[he question involved is the rig! 


sylvania to impose a tax on the 
Philadelphia and Southern Mail 


ross rece1pt(s 
> 1 


Steamship Comp 


corporation of that State. 

The tax was on the gross earnings of the steamship com- 
pany in the years 1877, 1878, 1879, 1880 and 
\ 7 } 


, 7 
Acts 3) Assemb 
cent. on tne gross receipts Ol tne company irom ocea 


| 
' 
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y, Imposing a tax of eig 


steamships of that company, received for 
freicht and passengers ; and acvoregating for th 
voyages between Philadelphia and Savannah 
tS pe : 7 
In the foreign trade of the tates from 
New Orleans | 


And from charter parties of the vessel 


cC 
~ 


The freights were received exclusively from inter-state and 
foreign trade by vessels of the company registered or enrolled 
under the navigation laws of the United States, and no part 
of the receipts were derived from the transportation of freight 
or passen: 


’ 
i ra 


aaa | 
ers within the State of Pennsylvania. 
See agreement as to facts, Record, pages 7, 0 and 9. 


The case was tried upon an agreed state of facts, without 
a jury, in the Common Pleas of Dauphin County, Pennsyl- 
vania, on appeal taken by the company from a settlement 
made by the Auditor-General and State Treasurer of the 
State, charging the company with a tax at the rate of eight 
tenths of one per cent., amounting to $6450.00, which, with 


oe 


aan e : ~er ; p 
interest and penalties, amounted to $9172.12 


7 , 


By agreement with the Commonwealth, the company de- 


> 
oe ] ] ™ . ; ° ] : - + ‘ > ry a. & id : 
posited tne remainder otits assets with ine | idelity Insurans e. 
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Trust and Sate Deposit Company, of Philadelphia, to abide 


: ) , ' ‘ : | 
the result ofr the appe irom the taxation. (See Record. 
pages 6 and 7.) 


The Court of Common Pleas of Dauphin County affirmed 


the validity of the tax Striking off the interest and penalties, 
and gave judgment for $7262.56, which judgment was affirmed 


+ 


ona writ ot error taken by the defendants to the Supreme 
Court of the State of Pennsylvania, the highest court of law 
and equity of that State, from which judgment of the Supreme 
Court of Pennsylvania this writ of error was taken to the 
Supreme Court of the United States. 


The Act of Assembly of March 2. ta77 (Section 5 | 


‘dé 
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under which this taX Was imposed, Was in the foll VW ing words : 


, * "> + 
That every railroad company, canal company, steamboat 


‘company, slackwatel Navigation company, transportation 


‘company, street passenger railway company and every 


‘other company now or hereafter 


ne 


anv law of this commonweal 


porated by any other State and 


. fo . 
‘“monwealth, and owning, operati 


‘anotner corporation Or compan \ 


water Navigation or street pass 
for the transportation of freight 
wavy enoagved in the business of 

’ z ] ? 
sengers, and every teiegrapn C 
’ | hy 41 ~~’ 
rne tlaws of tNis ol iny OUne 
ln! orn tot. 
Lil » commonwealth, Ana wes * { 
paiace-CarF anda sieeping-car com 
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corporated, doine business in 1 
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The Act of Assemby of June 7 
to the Act of 1877. 
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by the terms of these acts, ret 


required to be made every six mont 


upon which the tax is assessed by 


charged against the c Mpany 
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high seas, between ports in different States of the United 
States and between ports of the United States and foreign 
countries, in steamships registered and enrolled under the 
navigation laws of the United States, are in conflict with the 
commercial clause of the Constitution of the United States, 
Article I, Section 8 (4), giving to Congress the exclusive 
rioht to regulate commerce with foreign nations and among 
the several States, and with the second clause of the tentl 
section of the same article, which prohibits the States, “ with 


— | 


ut the consent of Congress, Irom laying any imposts or 
. i i aa sll ices , 7 ‘ a Se 1. Ss 
duties on imports or exports, excepl what may be absolutely 


ae 7 veniiien om can a . 7 ‘ ’ 
necessdadrlV IO CAC ULINY? thei Inspection iaAWws, 


) : ] i ei: on Pe Je — R 
I] —_- Because the Supreme Court of the State of Pennsvl- 


eo, it nae £5. 2. = 1. ee ae Pe ee SNR | | 
Vania erred in deciding that the state ol ennsvivania cout 
lawtully impose a tax on tne gross receipts of its corporations 
. P| 4 
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derived from transportation in inter-state and foreion com 
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merce, conducted on the high seas in vessels owned by such 
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corporations, auiy registered and enrolled under the Navigda- 
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I1]l.—Because the Supreme Court of the State of Pennsyl 
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Vania erred in not reversing the judgmenton the facts agreed 
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ann rie nm searctcee ry , | bones ] ~~ Fey 
upon and directing judgment to be entered for the plaintiff 
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unaer tne taws or tne | nitead ostates, can be taxed by rhe 


state, and wnetner sucn taxation 1s not a regulation Ot com- 
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merce wht forbidden to the States although the vessels 
whose gross receipts are taxed were owned by a corporation 
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the seaport of that State, and operated wholly within the 
State. 

This court 4e/d a tax on the gross receipts of such a rail- 
road, although partly derived from coal intended to be ex- 
ported from the State, not to be a violation of the Federal 
Constitution, because it was a tax upon the franchise of the 
corporation in the nature of an excise, “being a oraduated 
contribution, proportioned either to the value of the privilege 


granted or to the extent of their excise, or to the results of 


such exercise.” Three of the judges of this court dissented 
from the opinion of the majority. It is mainly upon expres- 
sions found in the opinion of the majority, delivered by Mr, 
Justice Strong, that the Supreme Court of Pennsylvania sus- 
tains the validity of this tax, because such a tax is in the na- 
ture of a tax on the franchise, measured by the receipts from 
transportation levied on moneys of the carrier after it has 
reached the treasury of the corporation. 

The case of the Erie Railway, 21 Wall. 492, was also a 
tax by the State of Pennsylvania on the gross receipts of the 
Erie Railway Co. earned within the State of Pennsylvania. 
The corporation created by New York became a Pennsylvania 
corporation by legislative authority to’ construct a railroad 
through the State of Pennsylvania, but the State only claimed 
and was allowed to tax that part of the gross receipts which 
was earned within the State of Pennsylvania. The gross 
receipts subject to taxation were ascertained by the propor- 
tion of the road operated in Pennsylvania, 42% miles, to the 


whole length of the road, 455 miles. 


1. This tax is not a tax on a franchise exercised by 
the company under the authority of the State of Penn- 
sylvania. [he ownership and employment of vessels is not 
a franchise. While, therefore, the State of Pennsylvania can 
create a corporation authorized to own a vessel, it is by 
virtue only of a license from the United States under the 
navigation laws thet such vessel can enter into the foreign or 
coastwise trade, and such a trade is not one which the State 
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water, that it is often difficult to regard them in the same 
aspect in reference to the respective constitutional powers 
and duties of the State and Federal Government, No doubt 
commerce by water was principally in the minds of those 
who framed and adopted the Constitution, although both its 
language and spirit embrace commerce by land as well. 
Maritime transportation requires no artificial highway. 
Nature has prepared to hand that portion of the instrumen- 
tality employed. The navigable waters of the earth are 


recognized public highways of trade and intercourse. Vo 
franchise ts needed to enable the navigator to use them. Again, 
the vehicles of commerce by water being instruments of inter- 
communication with other nations, the regulation of them is 
assumed by the National Legislature, so that State interfer- 
ence With transportation by water, and especially, by sea, is at 
once clearly marked and distinctly discernible. But it ts 
different with transportation on land,” 

The tax on gross receipts of the Baltimore & Ohio R. R. 
was sustained; because the construction of highways is an 
essential attribute of the government which establishes the 
roads, canals and bridges of their community, which duty 
it can place in the hands of its corporations, and as the State 
could exact the tolls if itself the owner of the works built for 
such public purpose; it can take such share of the tolls as it 


may deem proper, from the corporation which exercises the 


public franchise by its authority or as its delegate within the 
State. In a subsequent part of the opinion, page 472, the 


ishes such a tax from a tax on the trade or 
commerce of a common carrier and recognizes the refusal 
of the right to tax the latter as ‘It is a tax because of the 
transportation, and 1s, therefore, virtually a tax on the trans- 
portation and not in any sense a compensation therefor or for 
the franchises enjoyed by the corporation that performs it.” 

This view of the authority under which the State can tax 
the receipts of railroads within their own boundaries has no 


connection with a claim to take the gross freights of their 


corporations or their own citizens using the highway of the 
seas for which no franchise is required, and the right to ex 
ercise State taxation for transportation by water is expressly 
denied in the opinion quoted. 

In New Eng. Fire Ins. Co. Kobinson, 25 Ind. 536, it 
was /e/d, that in relation to the business of insurance con 
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2" corporations, tnat sucn a business was nota cor 
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ducted 
porate trancnise, and that any person mignt engage in tt 
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UNICSS torbidden DY law, and that theretore the act oO! incol 


poration by the state ol Vlassachus tts was not the cuide to 


And similarly as‘to patents granted by the United States 
and held by corporations. 
In Grover & Baker Sewing Machine Co. ws. Butler, 53 Ind 


. 7 , . . . . 
454, it was Ae/d, that provisions respecting foreign corpora 
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manufacture. use and sale of patent articles. It was said 


in that case 


Lhe question arises, WaS tnat |! 4 »>neid DY appellant, 
‘a foreign corporation, afiectead in an' lanner by the pro 
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2. If this is not a tax on the franchise, it is clearly 
a tax on the occupation or business of ship-owners, 
carried on by the company under the laws of the 
United States and not of Pennsylvania. 


[his act 1s not a classification of Subjects of taxation, but if 


is a tax on certain occupations, only. when conducted by cor 


porations. while it is left free to individuals. 


Itis not a tax on property, although the decision appealed 
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eras all ] 1. a ' > en — leuraers . 
from—cites the language of Judge Strong, in delivering the 
opinion of this Court. speaking of the oross receipts of rail- 
I i S Pa 
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Lhe expressions were used by that learned Judge to dis- 
criminate between the tax on the tranchise .of the carrier 
company, measured by the number of tons of coal carried in 
inter-state transportation. which was Held to he in effect a tax 

, , ; . 

on commerce—and the tax on the gross receipts in money, 
t rT? | » ' > | hy | ’ "<> L, of of ) | } ‘ , 
irom tne same coai—wnich were /7ée/a not to ea tax on the 
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COal Carried, but on the exercise of the ilrancnise, measured 
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by the money va 1e franchise to the carriers. derived 

So that while coal carried. which was the property of 
other persons, could not be the subject of tax, the money 
la. he property of the 
carrier, was a standard of measurement. The words used by 


this Court for this one purpose are applied with a literalism 


Inu il with the courts of last resort—to support this tax as 


a tax neither on the occupation nor the franchise—but on 


property in the shape of money in the treasury of the cor 


[his view finds no justification in.the decisions of this 
Court, nor of the State Courts, including those of the Su- 
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this Court—in 


i : . * e 1 
In Varvland. a tax on tne OTOSS receipts OT a railroad WaS 


held not to be a sop tax, and clearly a franchise tax. 
State vs. P. W. bh. R. R ; cm : 15 Md. 301. In this CAaSEC 
the language of a Court in 15 Wallace was quoted and 
commented upon, but that decision was construed to mean 
richtly, tnat the OTOSS Fece ipts of the Reading IR R. C O. WC 


a@ to be the measure of the enjoyment of the i 


In Penns lvania—Philadelphia Contributionship vs. Com- 
monwealth, 98 Penna. S. R. 48—a tax levied by the State on 
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Lil Ct income oO ItS corporations Was ficla not to br aA prop 
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tnat it could be sustained not as a tax on property or otnel!l 
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receipts of the company, but as a tax on the corporate iran- 


, ® + . . 7 . ’ 
chise, measured by its net earnings, citing the case above 


Nevertheless, when the same question again comes before 
the court in the present case, in order to sustain the present 
tax, the Supreme Court of Pennsylvania apply literally the 
words quoted from that case in 15 Wallace, rejected in the 
cases above cited to sustain their view that even if trans 
portation or commerce on tne hioh Seas IS not within the 
ts derived from it 

So that while foreign inter-state commerce itself cannot 
be taxed or regulated, the proceeds of such transportation 
may be, in the same manner as.the other moneys of the 
carrier can be, taxed after they have come into his possession. 
That is to say, if it is a tax laid on moneys, all further inquiry 
is stopped by the supposed rule of the decision in the case of 
The Tax on Gross Receipts. 

lf this can be sustained as the rule for the interpretation 
of State taxation under the commercial clause; the question 
of the validity or invalidity ot a tax becomes a question of the 
words employed in drafting the statute, in the same way as 
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tax assessed on the freighter or passenger, but on the carrier, 
whose occupation was protected under the limitation of the 
Federal Con stitution. 

As it was the commerce or intercourse between the differ- 
ent States and with foreign countries which was to be pro- 
tected, the States surrendered their right to tax their own 
citizens and corporations, as well as those of other States 
where such taxation became a regulation of commerce. It 
was intended to protect communities formed under one 
sovernment—and not merely the individuals—from State 
interference, that it applies to all except the purely internal 
commerce of the States. 

A State which interferes with the commercial transactions 
of its own citizens with those of other States. affects both 
communities; and a denial of, or an interference with, the 
right of its own citizens to trade with those of other coun- 
tries or States, like an embargo, regulates and interferes with 
the commerce of all other countries. It may now be affirmed, 
since the decision of the case of The Gloucester Ferry Co. 
vs. The State of Pennsylvania, that corporations and individ- 
uals are on the same plane in relation to the restrictions of 
commercial intercourse between the States, and that the taxa- 
tion on intercourse or trathe which is forbidden is equally so, 
whether imposed on a citizen or a corporation of the State, 
or of another State; of which an authoritative instance may 
be cited in the case of The Steamboat Co. VS, The Port 
Wardens, 6 Wall. 31, where certain exactions 1n the shape of 
port charges by the State of Louisiana were held to be illegal 


as tO a corporation of th it State, aS a regulation of cOom-= 


And the same ruling was made by the Circuit Court of the 
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District of California in the case of The Pacific Coast Steam- 
ship Co. vs. The Board of Railroad Commissioners. 18 Fed. 
Rep. 10, decided by Mr. Justice Field and Sawyer, C. J. In 


this case the Railroad Commissioners of California were 


authorized by law to establish rates for transportation of 
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ht and passengers, and were restrained by injunction 
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Such a tax is a burden w 1 the State imposes upon the 


ship-owner in the use of his license from the United States 


1 ¢ 


tO Carry ON the foreign and coasting trade under the Federal 


authority. Sinnot vs. Davenport, anze. No form or mode of 


- 


assessment, whether by requiring it to be paid to the States 


‘ 


the moment it is received. or to account for it at the end of 


every six months, can alter its effect as a tax on the trade. 
It cannot be brought within any of the principles in which a 
ct MMuNity can exact tribute for the protection of a trade or 
occupation within its limits, although extending beyond its 
borders, as in Osborne vs. Mobile, 16 Wall. 470, or exact 
fees for privileges extended by the States in aid of the com- 
merce of a port, as in wharfage, pilotage and quarantine 
regulations. But the State attempts in this manner to sup- 
port its government by taxing a trade which it cannot au- 


. . 


’ . . } . ] : ] . 
thorize, and in relation to which Ongress has taken the sole 


It comes within the principle which treats a stamp tax re 


quired on every bill of lading as substantially and in effect a 


tax on imports and exports by the State. (Almy vs. Califor- 


nia, 24 How., p. 169.) It is, as described in the language ol 
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Own ports, but on that of ports of other otates, such as that 


on the trade from New Urleans to toreigon countries, returned 
assessment of this COMpanhy, No form 
of expression in the act or mode of assessment can alter its 


trade ot the 
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Supreme Court of the Cinited States. 


The Philadelphia and Southern Mail Steamship 
Company, Plaintiffs in Error, 
The Commoriwealth of Pennsylvania, Defendants 
in Error. 


Error to the Supreme Court of Pennsylvania. 
Additional Assignment of Error and f &, 
é 3 | Tree 
Brief on behalf of The Philadelphia and Southern 
Mail Steamship Company, Plaintiffs in Error. 


MORTON P. HENRY; 


For Plaintiffs in Error. 
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Supreme Court of the Cnited States. 


The Philadelphia and Southern Mail Steamship 


Company, Plaintiffs in Error, 


The Commonwealth of Pennsylvania, Defendants 


in Error. 


Error to the Supreme Court of Pennsylvania. 
Additional Assignment of Error and 


Brief on behalf of The Philadelphia and Southern 


Mail Steamship Company, Plaintiffs in Error. 
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In the Supreme Court of the United States. 
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October lerm, 1886. 
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XIV. Amendment of the Constitution o 


On moneys, 


— 
vioiation oO} 


tthe United State 
the followu ords : 
ne foOlwoOWINgE words: 
‘No State shall make or enforce law which shall 
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[he tax levied in this case, if not assessed on the franchise 
cannot be supported as a tax on the property of the corpo- 
ration. 

Because it is a tax on moneys earned from transportation 
by companies, when the same moneys earned by individuals 
are not taxed by the State. 

Corporations are within the protection of this clause, as 
wellas individuals. Santa Clara County vs. South Pacific R. R., 
co es ee. 394. 

As a tax on property—it taxes that of a ship owner which 
Ss a corporation resident in Pennsylvania, when that of an in- 
dividual ship owner ts not taxed. 

This amendment adopted in 1868, was not referred to in 
the case of Zhe Jax on Gross Receipts in 15 Wallace, decided 
in 1872 


Possibly the effect of this amendment was not as fully 


adverted to. If it was, it is an additional reason for suppos- 


ing that the expressions of Mr. Justice Strong, which it is 
claimed treat this as a property tax, were used by him, 
as is contended in the argument presented in this case, to 
discriminate between that decision and the previous one in 

[he case under the XIV. Amendment comes within the 
express rule of the decision of the Circuit Court for the 
District of California, County of San Mateo vs. Southern 
Pacific oe te. reported in I 3 Fed. Rep., 722; that the 
property of corporations must be taxed under this clause, in 


the State Freight Tax. 


the same manner as that of individuals. 

The question has not yet reached a decision in this Court. 

The opinion of Mr. Justice’ Field in the Circuit Court 
covers all that suggests itself on that point, if this can be 
considered a property tax. 

There was no law in Pennsylvania in force when this tax 
was imposed, taxing in the same manner the occupation of all 
carriers by water, on his moneys derived from such carriage, 


os’ 


While in the case of a tax on the oro re eipts of railroads 
the taxation might be treated as a classification of subjects 
for taxation which would only cail for equalization between 
all railroads, because a certain description of land transpor 
tation by common carriers is conducted exclusively by 
corporations. . 


The same cannot be said of carriage by water, where the 
greater amount of tonnage is owned by individuals, and 
except in the case of steamers, the vessels rarely owned by 
corporations. 


VMorTON P. HENRY. 
For Phila. and Southern Mazl Steamship Co. 
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In Supreme Court of the United States. 


THE PHILADELPHIA AND SOUTHERN 
MAIL STEAMSHIP COMPANY, .| 
Plaintiff in Error, | 
‘ October Term, 1886. 
Vs. 
No. 203. 
THe CoMMOWNEALTH OF Pasneriva- | 
NIA, 
Def ndant in Error. 


BRIEF OF ARGUMENT FOR THE COMMONWEALTH OF 
PENNSYLVANIA, 


The Philadelphia and Southern Mail Steamship Company is a 
domestic corporation incorporated by the State of Pennsylvania, 
by Act of Februrary Ist, 1866, (P. L., 7) for “ the transportation 
of goods, wares and merehandise and the transportation of mails 
and passengers by means of steam navigation to and from the city 
of Philadelphia.” 

This company had its principal place of business in the city of 
Philadelphia, in said State of Pennsy!vania. 

The facts are substantially as set forth in the statement of the 
ease by the Plaintiff in Error. 

The sole question in the present case 1s, can a corporation which 


receives its franchises from the State of Pennsylvania be taxed by 


~~ Annee me ae 
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that State upon the basis of its gross receipts, although earned in 


+) 


inter-state and foreign commerce ; 


The relation of the corporation to the State does certainly affect 


' 


3 


the question. If a domestic corporation, it is the creature of the 
State, a resident of the same, and deriving its privileges from 
such State. 

A foreign corporation deriving its franchises from extra terri- 
torial authority is not subject to taxation thereon, and is only 
taxable as to its property whose situs is within the limits of the 
taxing State. 

The tax in question is sustainable upon the assumption that it 
is a tax upon the franchises of the corporation, such corporation 
being the creature of the taxing power, having its principal place 
of business within the limits of the State creating it, and its fran- 
chises being a valuable interest, property or commodity subject to 
taxation. 

Let us understand what is meant by the franchises of the cor- 
poration in the present case. 

[t is true that no incorporation is necessary to enable a person 
or persons to enter into commerce coastwise, foreign, or internal 
upon the rivers of the State. 

The franchise, however, in the present case, is to engage in the 
business of navigation and trade in a corporate form, with the 
usual advantages and privileges of a body corporate, 

Just as a number of persons may be incorporated to engage in 
manufacturing, or the business of express carriage, or as carriers 
upon the internal waters of the State. 

Can it be said that the State cannot tax these corporations upon 
their franchises and adopt any basis of adjustment, whether it be 
their gross rece ipts or net earnings or a gross sum in the shape of 


a bonus ora license tax ? And may not the franchises of these 


corporations be taxed, although private individuals pay no occu- 


+) 


vation Tax tor the exercise ot similar ell ylovments : 
I pio’ 


It is not the business or occupation that is contemplated as 
being taxed, but the thing, property or interest spoken of as the 
franchises, and the return of gross receipts and assessment thereon 
is only one method of adjusting and ascertaining the amount of 


franchise tax to be paid, 


A tax upon a corporation is ordinarily a tax, excise or duty 
upon the privilege of doing business in a corporate form, and this 
has always been considered as an excise on a “ commodity ” within 
the meaning of a constitutional provision authorizing the Legisla- 
ture to impo e taxes and raise a revenue upon “ commodities, ete.,”’ 
being within the State. Portland vs. Apthorp, 12 Mass., 252; 


Comm. vs. Peoples Five Cent Bank, 5 Allen, 431. 


As was said in Society for Savings vs. Coite, 6 Wallace, 606: 
** Corporate franchises are leva! estates vested in the corporation 
itself as soon as it isin esse. They are not mere naked powers 
granted to the corporation, but powers coupled with an interest 
wdich vest in the corporation upon the possession of its franchises, 
and whatever may be thought ot the COrpol iLOrs, it cannot be de- 


i 


nied that the corporation itself has a leeal interest in such fran- 


chise Se 


The privileges and franchises of a private corporation, unless 


exempted in terms which amount to a contract. are as much the 


legitimate subject of taxation as any other property of the citizen 
which enjoys the protection and is within the control of the 
sovereiyn power of the State. Provident Institution v.:Mass., 6 
Wall. 623. 

By section 10 of the Act of June 4. 1879. r. L. of Pa.. p. llS.a 
three per centum tax is imposed on the net earnings of certain classes 
of corporations, and it was held in Philadelphia Contributionship 
for Insurance, etc., v. Comm., 2 Ot., 48, that the said tax is not 
laid upon the money and receipts ot such corporations, but upou 


their franchises, the amount of the net earnings or income being 


resorted to simply as a just measure of the tax that should be 
y ® i “ . P 4] on ¥ | : ‘ : ‘ e . 6 
paid for the enjoyment of those franchises, and it was furthes 
| 1] ; 
held that all corporations 


‘wa 


coming within the provisions of the 


above Act are therefore bound to pay annually to the common 


vs ead ; 
the fixed per centum rate upon all their income, even 


| | | i. . . ' " ; . . 
though part thereor may be derived from loans of the United 
Ne) F 


' } . ] ‘ 1,1 ° | 
7 . . .* " | ’ * ‘ " . yi ‘* > . a ‘ " 
tates. or trom toans of this ( OmMmmonwea itn. which by the acts 


authorizing their issue are expressiy made payable free of State 
taxes. 

The right of a corporation to exist and exercise the powers 
vested in it by its charter is called its franchise. Burroughs on 
‘Taxation, p. 164, § 3d. 


In Minot v. The Philadelphia, Wilmington & Baltimore R. R. 
Co., 18 Wallace, 206, it was decided that a tax may be imposed 
upon a corporation itself, measured by an arbitrary rule, 

[t was there held that a tax may be imposed by a State upon a 
corporation as an entity existing under its laws, as well as upon 
the capital stock of the corporation or its separate corporate pro- 
property. And the manner in which its value is assessed, and 
the rule of taxation, however arbitrary or capricious, are mere 
matters ot lecislative discretion, 


A tax upon a corporation may be graduated upon income re- 
ceived, as well as the value of the franchises granted or the 
property possessed, [bid. 


The exercise of the authority which every State possesses to tax 
its corporations and their property and their franchises, and to 
eraduate the tax Upon the corporations according to their business 
or income or the value of their property, when this is nut done 
by discriminating against rights held in other states, and the tax 
is not on imports or tonnage, or transportation to other states, 
regarded as conflicting with any ‘constitutional power 
of Coneress. [ bid. 
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t that the corporation, plaintiff in error, uses vessels and 
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tion or other interruption, but its instruments and vehicles may 


$¢ 


he,” 


Steamboats which ply between different ports on a navigable 
river may, under a state statue, be taxed as personal property by 
the city where the company owning them has its principal office 
and which is their home port, although they are duly enrolled 
and lie nsed us coasting ve ssels under the laws of the United States, 
and all fees and charges the reon di mandable have been duly paid, 
Transportation Co. v. Wheeling, 99 U.8., 273. 

Alluding to the position of the plaintiffs in that case, the Court 
said “their proposition is that ships and vessels when duly enrolled 
and licensed for the coasting trade are not subject to state taxation 
in any form, and that the owners of the vessels cannot be taxed for 
the same as property, even when valued as other personal property 
as the basis of State or municipal taxation. Opposed as that theory 
is to the settled rule of construction that the commercial clause of 
the Constitution neither confers, regulates nor prohibits taxation, 
it is not deemed necessary to give the theory much further con- 
sideration. Gibbons v. Ogden. By that authority it is stated 
that the power to tax and the power the power to regulate and 
prohibit taxation are given in the Constitution by separate clauses. 
and that those powers are altogether separate and distinct from 
the power to regulate commerce; from which it follows as a nec- 
essary consequence that the enrollment of a ship or vessel does 
not exempt the owner of the same from taxation for his interest 
in the ship or vessel as property upon a valuation of the same as 


in the case of other personal property.” 


The Steamship Company in the present case is a corporation of 
Pennsylvania, receiving from that State its corporate existence 
and franchises, and in contemplation of law a citizen and inhabitant 
of that State. Its franchises, as we have already shown, are pro- 
perty subject to taxation. ‘The employment of its vessels in trade, 
along the coast and with foreign ports, does not take away the 


liability of the franchises ot the corporation to he taxed where 


that property 1s revarded situated in tne employ- 
ment of its vessels outside of the lim State would deprive 
th it State of che power tO tax them us ies Ol personal 
propre rty ot the same owner, The Orp \ Vess is nc 
it owns its franchises as a corp n | vo kinds of 
personal property, and each is taxed thout regard t 
the fact that hey ire TUVOLN in [ the pursuit } 
inte r-stat nad forelo » COTMEYN fF f : poration may 
be taxt i such in considel ition of - ih its corporat 
existence and privileges, and as possessi! | n an interest, or 
item of property, and there would be even a direct interference 
with its operations in commerce than in the ¢ ‘ on of its vessels. 

The case of Hays vs. Pacific Mail St ship Company, 17 
Harr. DY6. also recognizes the taxability OF Vesst is. although éi- 
rolled under the laws of the United States. 

It is true no franchise or grant of corp powers is needed 
to enable a person to use the highway of t! is, but such fran- 
chise Is certainly needed tO enable il numb persons fo do that 
or any other business with the privileges, imuu 3 and advan- 
tages of a corporation. lt is seareely necessary stance among 
others, as an example, the advantages int adventure of 
capital and labor without the individu id inconvenien- 
Ces of a simple partnership. The argument nie ver 1s mM ide on the 
other side that the water ways and high seas natural highways 
and that any owner of vessels may navigate them upon complying 
with the laws of the United States as to registration, enrollment 
and license: that the right to navigate the sa is a liberty re- 
ceived from the federal government. but the necessity of enroll- 
ment and license in the case of coasting and foreign trading in 
vessels is not so much a grant of privilege as it is a reasonable 
regulation of a right recognized as already existing in all per- 
sons. 

No charter of incorporation in like manner is needed to enable 


persons to engage in the business of express carria 


lave, messenger ser- 


; 
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vice, stage coaching and the like. Any individual may use either 


the ordinary roads or streams of the State within and to points 
beyond the State lines. and yet if incorporated for that purpose 
as men may be, such corporation would be subject to taxation for 
and upon its franchises. Will it be said that because no franchise 
is needed LO transport over the rivers or public roads of the 
country, which are highways already to hand and with the con- 
struction and control of which such carriers have nothing to do, 
that therefore when incorporated they may not be taxed as corpo- 
rations for the franchises they receive from the State? The right 
to make and own a highway may or may not be rt part of the 
franchises of a carrying company, but because it may not have as 
large privileges and powers as a railroad or canal company, shall 
not the remainder of its franchises and such as it has, be taxed as 
a valuable interest ? , 

The mistake of the opposing counsel is that he fails to observe the 
distinction between a franchise or privilege to sail a ship or engage 
in commerce by the employment of anv of its usual instrumen- 
talities, and the franchise or liberty to sail ships or engage in 


, wito hve 
Commerce ds d cor porate body. 


The right to navigate the seas is a natural right, just as is the 
right to locomote upon land in carriages, stages, or by foot, aud 
to carry packages and merchandise for hire. Both are subject to 
regulation. In the first case the federal government exercises 
the right to regulate for the purpose of conserving and controlling 


this right, as also it has recently done, to some extent, in the case 


of railroad earriage in the enactment of the inter-state commerce 
mee 
bill. 

The power ot the state to tax in the one Cause is no more taken 

; ee 

away than it is in the other. 

\\ e fear] tO see the difference hetween the CASC of Ve csel]< plying 
upon the navigable waters of the United States and a railroad 
company operating over an artificial highway for the purposes of 


the present argument. [If there is, and steamship companies are 
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exempt for that reason from taxation upon its franchises, 


, or stage coach 


’ 
tnen an CApress COMmpany, OF messenger company 


company would be exempt for the same reason if their business 

embraced inter-state trathce, for they as in the case of vessel 
= Bag | 

owners, use the natural or artificial highwavs of the eempaay al- 


ready at hand, and which all may use, Ihe use of a public read 


or ariver by travellers engaged in business, rv in pursuit of recrea- 
. : 
tion, is in all essential respects the same. ‘The mere accident that 


one is solid and the other liquid, does not affect the similarity of 


ee : 
CONCILIONS 10 respect tO the Cj ui StiOon now vetore Us, 


Becaus nO franchise is required tO enaovie a eitizen of re | State 
to carry packages by hand, or in carriages, r boats, shall it be 
said that when il corporation Is erected with power to do such bu- 
siness they shall not pay a corporate tax whether in the shape of 
an arbitrary sum or in the more equitable shape of a tax adjusted 
LO the « xtent of the business done, ascertained by reference to the 
receipts or earnings? And will such corporations be any less 
exempt from such taxation because their operations include car- 
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riage beyond the State boundary ? 


lt is not necessary to contend that this an occupation tax or 
’ , ’ | : i 
i x Upon ft 1? Tec pts S property CPSSATV TO Cleary 
| 
bear in mind that it is L tax upon Iranchises a 
" ; 
that the adjustment thereof upon the b Zross Tecel pts 18 ONL 
‘ — , ‘ * , a hy 7 : ’ ri 1} neh} ~ PLU 
an equitavbie measurement OF the Value PuliCilise O| privi- 


iege tO exist as a corporation, 


1” } ] } | { tae 4 : oe te. she 
Wi need Only allude to the eases of & CTY IO] Savines Vs, 


( ‘oti r Wall Hil. cited supra, and H i) Co. v. Mass.. . 


, , ‘ \ Ve ee chy , 
Justice Agnew in Ins. Co. vs. Com. 6 Norris 173, in defending 
1 . : ‘ ‘ . zi ‘ > es | oa ’ 
the right of the State to tax one Or its corporations, L aerives 
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Phis faculty of action or power to go elsewhere is a home franchise 


aA 
and is not conferred by the law of another State by whose per- 


the franchise within it. it 1S this franchise 


ors 
—the power te make money by its business at home and abroad 


las of right, and the 


— ; , . 
which this State assumes the right to control 
t ° e " ” ° 
h / ni tNLpPOSeE ! is / price MmUst pay for the faculty and pow i's 
-_ i = :, : : . ® ; . . 1? 
b/il ( } red. By tLne exercise Ol] this franchise it collects the 


fruits of its business no matter where if Is pe rformeée d, The money 
which finds its way into its treasury is the product of these powers 
conferred DV this state, [np val W ot the corporate hy Ing thus COl- 
terre d. thy, powers thus derived. and thre products thus gathered, 
the State necessarily possesses the power to tax the products of its 
corporate business, for none of them possesses in the slightest de- 


eree an outside character or interest.” 
The case of the State Tax on Railway Gross Receipts, 15 


Wall. 28 l. clearly controls and rules the pres nt case, The fact 
that it was a railroad company is only an incidental and non- 
essential ditferenc » oo will readily be sCel) by ad mere rr ading of 


It was there held that the tax in question being under 


th Case, 
a statute in all material respects identical with the present one, 
and intended to embrace all transportation companies, was a tax 
upon the corporation, measured by the fruits of its business, as 


‘they were mingled with. its property ih the pos- 


oe 


ascertained afte 
session of the company, and at intervals of six months. 

[t is better to quote from the opinion than to atte mpt to give 
its substance in order to devi lop the true cround pon which it 
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as tO 


This Court there said, with reference to the question 


\ in eoutroversy Was an Invasion Upon the federal 


whether the ta: 
Ths b : : 
power to regulate commerce, ‘The answer which must be given to it 
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ais depends upon tne prior question W hether ad tax Uy] On gToss re ceipts 
transportation com) pany Isa tax Upon COnimMerce so fas as 
State 
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that COTM mIerce consists in moving goods or piussenpers AaCTOSS 
No doubt every tax upon personal property or upon oc- 


‘“ cupations, business or franchises, affects, more or less, the subject 
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LZ 
“ adopting such ad Ineasure, im poses no greater burden upon any 
“freight or business from which the receipts came than would be 
‘an equal tax laid upon a direct valuation of the franchise. In 
“both cases the necessity of high r charges to meet the exaction is 


“the same,” 


Commerce over the railroads of the country is just as much 
commerce within the meaning of the Constitution as commerce 
over the water ways. ‘The question to be determined is not 
whether commerce is affected, but whether it is controlled or 
operated upon directly by the taxing power. ‘The character of 
the highway cannot determine this question, nor can it depend 
upon whether the traffic is carried on by a boat or acar. If the 
taxation is upon the tonnage or feights or fares, it is an interfer- 
ence with the commercial power. If it be taxation upon a valua- 
tion of the fruits of the business after they have become mingled 


with its property it is not obnoxious to the federal prohibition. 


[In the present case the greater part of the trade was between the 
cities of Philadelphia and Savannah. , Now, suppose the same 
trade, involving precisely the same merchandise, had been carried 
on by means of railway cars between the same points, it would 
unquestionahly have been within the ruling of the Railway Gross 
Reecipts case. Surely it cannot be successfully contended that 
because it was carried in a ship instead of a railway car a different 
principle will be applied, and that for that reason alone it is not 
governed by the last cited case. ‘The inconsequential character of 
such an argument will more forcibly appear when it is remem- 


bered that the ship itself may be taxed as personal property. 


The case of Railroad Company vs. Maryland, 21 Wallace, 


456, does not justify the use made of it by the other side. 


It must be borne in mind that in that case the right claimed by 
the State was to take and receive from the company, which was 
conceded as having been largely devoted to inter-state travel, one 
fifth of the total amount received for the transportation of passen- 


gers under a stipulation in its charter received from the State of 
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the imposition of conditions and restrictions upon corporations 
exercising such business would not be valid without in any way 


affecting onr present contention. 


Granted that the right to navigate the navigable waters of the 
United States are free to all, subject only to the regulations im 
posed by the navigation laws, the right to tax the property or 
franchises is not a restraint, condition or limitation on the opera- 
tions or business of navigating any more than such tax is a limi- 
tation on the operation of, or car"iage upon a train of railway cars, 
Any restriction or limitation, such as requiring a license or enrol- 
ment, or payment of port fees for the privilege of passing through 
the harbors, rivers or other waters of a State would be an analo- 
gous Case, and these requirements of course could not be sustained. 
That a tax might indirectly affect the commerce in question, by 
increasing its burdens or rates is, as shown in the cases cited, no valid 
objection to its collection, and therefore for that reason, could not 


be an objection in the present Case, 


This would be so even if the United States conferred the right 


of navigation instead of merely licensing and regulating it. 


Whether, therefore, the Railway Gross Receipts Case and oth- 
ers which have followed and accepted its conclusions, be regarded 
as sustaining such a tax upon the corporation franchises whose 
value is measured thereby, or upon such receipts as property re- 
ceived into its possession, the right of taxation in the present case 
may be regarded as having been thereby finally settled. To 
refuse to sustain the right of taxation ‘upon the gross receipts of 
Steamship Companies would necessitate a direct overruling of the 
solemn adjudications of this Court, for there is no rational dis- 
tinction which can be drawn to take this case out of the operation 


of the principles heretofore announced, 
[| 


Even if we were to regard this as a property tax, it is respect- 
fully submitted that the broad scope given to the fourteenth 
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principle which naturally collects them into their proper associa- 
tion. 


“Class” is thus defined in Webster: “A group of individuals 


‘ . P a m ° q . .  - 
“ranked together as possessing common characteristics. 


In Durach’s Appeal, 12 Smith, (Pa.) 491, it was said: “ That in 
“ the legitimate exercise of the power of taxation persons and things 
“always have been and may constitutionally be classified. No 
‘one has ever denied this proposition. To hold otherwise would 
“ logically require that all the subjects of taxation, as well persons 
“as things, should be assessed and an equal rate laid ad valorem. 
“ Practically no more unequal system could be contrived. * * * 
- If taxation is Upon all of (I class either of persons or things, if 
“ matters not whether those included in it be one or many, or 
‘whether they reside in any particular locality or are scattered 


e¢ 


na all over the State. 

In the ease of Kittanning Coal Company vs. Commonwealth, 
29 Smith, (Pa.) 100, 104. in expressly commenting on the IXth 
section of the new Constitution, the Supreme Court of Pennsylvania 
declared that the power to classify persons iis wel] things 1s not 
taken away by that Constitution, and that inequality will best be 


avoided by such classification. 
The same was held in Kitty Roup’s case, 32 Smith, 211. 


n Wheeler vs. City of Phila., 27 Smith, 349, Judge 
In Wheel City of Phil 7 Smit 19, Judg 


Paxson, 
in asserting the general power of classification as a constitutional 
principle, says: “ For the purpose of taxation real estate may be 
“classified. Thus timber lands, arable lands, mineral lands, 
“urban and rural, may be divided into distinct classes and subd- 
“* jected to different rates. In like manner other subjects, trad S, 
rx occupations and professions may be classified. And not only 
“things, but persons may be so divided. The genus homo is a 
“ subject, within the meaning of the Constitution. Will it be 


“ eontended that as to this there can be no classification ?” 


Krom the necessities of the case, and because of the essentially 
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the total annihilation of the taxing power of the State, for it 


would not be difficult to show that almost every tax in some way. 
either directly or indirectly, affects the operations of inter-state or 
foreion commerce. 
W. S. KIRKPATRICK, 
Attorney General. 
JOHN F. SANDERSON, 


Deputy Attorney General. 
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UNITED SI] 


COMPANY, Plaintiff in Hr 


Di f ndant T ky) PO) 


TO THE SUPREMI 
STATE OF INDIANA 


ss ea eee ee 


his action was commences 


Company, plaintift 


Shelby County, Indiana. 


SUPREME COl 
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defendant in error, against the Western 


The first paragraph was 1 


tory penalty of one hundred dollars. 


second paragraph of the 
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> sy) 67 , ; 

Ll OV Line Pralnelii, 
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A general demurrer in statutory form was filed to 
the complaint, and assigned as the ground thereof, that 
neither of said paragraphs of complaint stated tacts suf 
ficient to constitute a cause of action. (Rec. p. 4.) 

The first paragraph of the complaint was amended 
and the demurrer subsequently refiled to the complaint 
as amended (Ree. p. 6.) 

This demurrer was overruled by the Court to which 
ruling the defendant excepted. The defendant answered 
the complaint in three paragraphs. 

(Rec. pp. 4 to 6 inclusive.) 


The first paragraph of the answer, being a general 
denial, was subsequently withdrawn. (Rec. p. 7.) 
The plaintiff demurred separately to each of the 
second and third paragraphs of the answer, for want of 
facts. (Ree. p. 6.) 
The answer was refiled to the complaint as amen- 
ded. (Ree. p. 7.) 
The plaintiff then refiled his demurrer to the second 
and third paragraphs of the answer. (Ree. p. 7.) 
The Court sustained the demurrer to the answer, to 
which ruling the defendant at the time excepted. 
( Ree. p. 7.) 
The defendant then elected to abide by said answer 
and refused to answer over. ( Ree. p. i.) 
Thereupon the Court rendered judgment for the 
plaintiff in the sum of one hundred dollars, to which 
exception was taken by the defendant. ( Rec. p. 7.) 
An appeal was prayed and perfected to the Supreme 


Court of the State of Indiana. (Record p. 7.) 
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O} the telegraph Station. or reside Ww ° ri whnwhe 


i" the station 1s. The complaint averred 1 ton April, 14t! 


. ISS3, at 55 minutes past 5 o'clock 11 aiternoon., ti 
‘ 

) a i | 
| Pictiti iff delivered to the defenda) r At THe aderenaant 8s 
t othee in the eitv ot Shelbyville. State of Indiana. the 
é rollowing te legraph message : 

' : ’ ‘ > 
a AY 14 ; iar 7 
ry ) 
: l'o Rosa endleton. 
} 
‘ Care of James Harker. 
Near Citv Gravevard, Ottumwa, low 
] . . ‘ ’ a . . 
llave you shipped things? If not, don’t ship 
e ‘ : 
. + ‘ . > i: ** 
} Answer quick. Wm. Pendleton. 
‘ 
ihe complaint further averred that the plaintifi 


° , » . . 7 , \ }* : — 4° 
4 paid the defendant for the transmission and delivery of! 
. ¥F : . + : - " . g ,« . 
, said telegram trom said Shelbvyy . indiana, To said 


4 Ottumwa, Lowa, but that the defendant whol! 


iver ti : lof - | = in) 
+» IiIVeP the same, whereby the celrendadan OeCALIC LiavLe 
« ‘ . 
, : ° ] ’ . ‘ ’ 1 ,y l. } a? ’ 
ior the statutory penalty of one hundred dollars. 


The third paragraph ot answer admits that the 


’ 
: 


plaintilly delivered the telegram to the defendant for 
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transmission, as averred in the complaint, and avers that 
the telegram was transmitted from said city of Shelby- 
ville, State of Indiana, impartially and in good faith in 


the order of time in which it was received, and without 


postponement to said city of Ottumwa, in the state ol 


lowa; that the telegram was received in Ottumwa on 
the same day at 7:30 p. M., having been transmitted in 
its proper order without delay or negligence and in due 
time. 

The answer then averred that the transmission and 
delivery ot telegrams in the State of Iowa, is regulated 


* * . . 4% 
by a special statute which is set out in the answer. The 


answer further avers that by the laws of the State of 


fowa the defendant is not required to deliver telegrams 
by messenger to the persons to whom they are ad- 
dressed, but that in said city of Ottumwa, defendant had 
established a certain district in which it does deliver tel- 
egrams by messenger, to the persons to whom they are 
addressed; but that the said James Harker, in whose care 
the telegram in suit was addressed, resided outside of said 
delivery district; that in accordance with the custom 


and usage of said Ottumwa office, a copy of said message 


was promptly placed in the post office of said City of 


Ottuinwa, with the proper stamp and address upon it; 
that said telegram was delivered to the person to whom 
it was addressed at 9 o’clock A. M. on the following day, 
to-wit, April 15, 1883, and that in the delivery of said 


message, defendant’s agents and employees at said city 


of Ottumwa complied with the laws of of the State of 


lowa. 


The demurrer to the answer admitted the truth of al] 


or 
» Re 
} a 


the facts stated therein. As this cause originated in a 
State Court of Indiana. the existence ot the statutes ot 
} ¥ » . m. 1 
the State of lowa and the manner of complhance With 
them were questions ot fact. and not of law. and the 
demurrer admitted the averments of the answer upon 
that subject. 

As has bee Le he rer specifically avers facts 

AS nas peen seen the answel specincal VY avers tacts 
showing a complete compliance by the defendant in the 
transmission of the message with the Indiana statute. so 


am, 
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far as the message was transmitted in and through the 
State of Indiana. No act or omission constituting a 
violation of the Indiana penal statute occured within the 


territorial limits of the State of Indiana. It was not 


until the telegram reached the territorial limits of the 
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State of Lowa, that the act or omission occurred, upon 
which the plaintiff in the Court eLiow relied, as consti- 
tuting a violation of the penal statute of Indiana. 

The question involved in this case is, 1s the Indiana 
Statute, as applied to the factsin this case, a valid statute? 
[s it not void, as being in excess of the power of the 
State of Indiana, and as being an attempted regulation 
ot inter-state Commerce, within the meaning of the 
federal constitution ? 

Upon appeal to the Supreme Court of Indiana, thé 
judgment of the Shelby Circuit Court was affirmed, the 
Supreme Court holding that the statute was valid as 
being within {the police power of th State,and therefore 
not in violation of the provisions of the federal consti- 
tution touching the regulation of inter-state commerce. 


The court further held, that notwithstanding the act or 


omission relied upon as a violation of the Indiana statute, 
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JOSEPH E. McDONALD, 
JOHN M. BUTLER, 
Attorneys f r Plaintiff in Error. 
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it 1s involved in this case, 


lee 10 le rra ph company with cl line 


of wires wholly or partly in this state, and engaged inh 


telegraphing for the public, shall, during the usual ofhec 
l] recelve dispatches, whether from other telegraph- 
Ing lines or from individuals; and on payment or tender 
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officers of justice shall take precedence ot all others. 


Sec. 4176, R. S. Ind. 1881. 
*s &. Such companies shall deliver all dispatches, by 
messenyLy' r, to the persons towhom the same are addressed. 


[ any charges due 


or to their agents, on the pay ment < 
tor the same: Provi led, such persons Or agents reside 
within One mile oft thi telegraphic station or within the 
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eity or town in which such station is. 


pec. 4178, RK. S. Ind., 1881. 
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transmission of the telegram in question through the 
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territorial limits of the State ot Indiana, the above stat- 
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\ here the per- 
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son to whom they were addressed resided in the town 


where the telegraph othee, to which the message was 


sent, is located. James Llarker resided in the town ofl 


Ottumwa, but the telegram was not delivered to him by 

ry ' . i . . ry ' 
messenger. he law of lowa did not require 1t. lhe 
defendant had, it is true, established a free delivery dis- 


trict in the town of Ottumwa. within which it delivered 


’ ee ’ 
telegrams by messenger. Harker resided outside ol 


that district, and no messenger was sent to his house. 
lle, therefore, did not receive the telegram until 9 
oclock on the following morning. ‘Lhe delay in the 
delivery of the liessag . and the fa iure to deliver by 
messenger, had they occurred in Indiana, would have 


constituted a violation of the Indiana statute. 


THE BUSINESS OF TELEGRAPHING FROM ONE STATE TO 
ANOTHER IS INTER STATE COMMERCE WITHIN THE MEANING OF 
rHE STH SECTION OF THE 1ST ARTICLE OF THE CONSTITU- 
TION OF THE UNITED STATES. 

The clause of the Constitution in question, which 
has been frequently held by this Court to be among the 
most important grants of power contained in the Con- 
stitution, and conferred by it on the Federal Govern- 
ment, is as follows: 

“The Congress shall have power © * * * to 
reguiate commerce with foreign nations, and among the 
several States, and with the Indian tribes.” 

The question as to whether the busine ss oft trans- 
mitting telegrams from one State to another. is inter- 


state commerce within the Scope of the above constitu- 


ciobal provision, has alread 
Court. 

5 ; . 
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Court upon the question. 
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Wabash, St. Louis & Pacific R. R. v. Illinois, 118 
U. 8. 567. 

Walling v. Michigan, Supreme Court Reporter, 

7 Vol. 6—454. 

Corson V. Maryland, Supreme Court Reporter, 
Vol. 7—655. 

Case of The State Freight Tax, 15 Wall. 382. 

Cool y V. Port Wardens, 12 How. 299. 

Gilman v. Philad lphia, 3 Wall. 7138. 

Hall vy. DeCuir, 95 U. 8. 485, on page 497. 


R. R. Co. Vv. Hust it, Q5 U. S. 165. 
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THE SUBJECT OVER WHICH THE POWER OF REGULATION 
[IS ATTEMPTED TO BE EXERCISED IN THIS CASE IS IN ITS NATURE 
NATIONAL AND PROPERLY ADMITS ONLY OF ONE UNIFORM SYS- 
TEM OR PLAN OF REGULATION. 

The particular subject over which the power of reg- 
ulation is attempted to be exercised in this case by the 
State of Indiana is the manner and order of transmission 
and delivery of telegrams within the State of Iowa, 
which have been sent from points within the State of 
Indiana. 

The mere statement of such a claim of power must 
carry to the mind the conviction that no such power ex- 
ists. If Indiana has the right to prescribe, under pen- 
alty, for failure, the manner and order of transmission 
and delivery, within the State of lowa, of telegrams 
sent from Indiana, every other State has the same right 


with regard to telegrams originating within its own 


on a Tate era apr emarennamayas hw . 
EON Sas tee ee al ek ees 


est, iy eta Mee ae ose 
i a * pa af 


boundaries. The Western Union Telegraph Company 
Is engaged in inter-state commerce. Its business is 
inter-state commerce. If that business is to be ham- 


’ 


pered, restricted and burdened by Stal orislation ot 
° . : } 
this character, which attempts to impress upon a teie- 
rram, originating within the State; certain rules regu- 
let) » $ - » > enans ' laliv : which follow the 
ating its transmission and delivery, which follow th 
telegram into whatever State it may go. a conflict and 
confusion must arise which would be fatal to the busi- 
ness. The defendant’s operators and agents in the State 
of lowa must become involved in a hopeless confusion 
of rules and regulations, imposed under the guise of 


: 


penal statutes. Telegrams arriving in the State of lowa 
from other States would each be subject to a ditterent 
rule and regulation, enforced by heavy penalties, pre- 
scribed by the State in which the telegram originated. 
lt would be impossible to carry on the business of inter- 
state telegraphing, if the respective States be held to have 
such a power and should see fit to exercise it. Every 
State would seek to protect by more and more stringent 
legislation the rights of its own citizens. Operators and 
agents would find it impossible to remember or to observe 
the rules and regulations of the various States accord- 
ing to which telegrams, originating from the respective 
States, must be transmitted and delivered. Heavy pen- 
alties must, at every step, be incurred, in spite of the 


utmost good faith. 


Conflicts of law would necessarily arise, to determine 
which, no competent tribunal could be found. The 
[Indiana legislature has enacted this statute, which pre- 


scribes under penalty, that all telegrams shall be trans- 
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mitted in the following order: First, communications for 
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then every other state has an equal right to prescribe a 
different order for the transmission of telegrams and to 
entorce it by penalties. As Was said in the steamboat 
‘Ase of Hall Vv. dD. f WL. Q5 7. S.. S85. ai should state leg- 
islation in that regard conflict, then the steamer must 
cease to havigate between parts of the states having 
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such conflicting legislation, or must be exposed to pen- 
alties at every trip. Those who tramed the Constitution 
never intended that navigation, whether foreign or 
among the states. should be « xposed to such conflicting 
legislation. and it was to save those who follow that 
pursuit, from such exposure and embarassment, that the 
, .% » . ° 1. } P ts . h ’ “oy | 
power to reguiate such commerce, among the severa 
states, is vested exclusively in Congress.” The remark 
ahoave 4 tec ' r he : hed wit] } a | ; are ha 
above quoted may be apple With equal roree to tiie 
Indiana statute, so far as it aftects transmission and 
delivery of inter-state telegrams. 

he recent cases of this Court Upon the subject of 
inter-state commerce hereinbefore cited, uniformly hold 
that inter-state railroad business and the transportation 
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The lite of commerce is its freedom and the states 
cannot be permitted in this endeavor to protect the rights 
of their own citizens, to burden and embarass, if not de- 
stroy, the business of inter-state telegraphing by enacting 
statutes attempting to regulate the order and mode of 
the the transmission and delivery of telegrams in other 
states, which telegrams have originated in their own 
boundaries. 

[t is not a question here as to the reasonableness of 
the statute in question. If such a statute can be enacted 
at all, its provisions will rest in the discretion of the 
state. It is idle to say that the interests of the state 
would prevent oppressive legislation. This precise point 
was adverted to by Mr. Justice Field in the case of 
Glouc ster Ferry LA. ¥. Pennsylvania, 114, U. S. 196 on 
page 205. He said among other things: | 

‘Those engaged in foreign and inter-state commerce 
are not bound to trust to its” (the state’s) “ moderation 
in that respect ; they require security, and they may rely 
on the power of congress to prevent any inteference by 
the state until the act of commerce, the transporation of 
passengers and freight is completed.” 

In the Case ot Wabash etc.. Railway Co. £ Illinois, 
118 U. 8. 557, above cited, the principle therein stated 
is so applicable to the case at bar that we quote from 
page 572. “It is not the railroads themselves that are 
regulated by this act of the Illinois legislature so much 
as the charges for transportation, and, in language just 
cited, if each one ot the states through whose territories 
these goods are transported can fix its own rules for 


prices, for modes of transit, for times and modes of delivery, 


Poe eee re eM BE: é a Spe, +e Tet" * aie ek age ees 


and all other incidents of transportation to which the 
word ‘regulation’ can be applied, it is readily seen that 
the embarassment upon inter-state transportation, as an 
element of inter-state commerce, might be too oppressive 
to be submitted to. ‘It was,’ in the language of the Court 
cited above, to meet just such a case that the commerce 


4 . . . * 
clause of the Constitution was adopted. 


[t seems apparent, from a moment’s thought, that a 
state cannot have the power to regulate the transmission 
or delivery of inter-state telegrams even within its own 
borders. Take as an illustration the Indiana statute 
requiring delivery by messenger. To impose this upon 
telegrams coming into the state from without, is to im- 
pose a burden upon the business and is equivalent to 
imposing a tax upon each message. The messenger 
service must be paid for, either by the telegraph com- 
pany or its patrons. In the case of Gloucester Ferry Co. 
v. Pennsylvania, supra, this Court expressly held, “ that 
a tax upon receiving and landing passengers and freight 
is a tax upon their transportation; that is upon the 
commerce between the two states involved in the trans- 
portation.” 

The whole field of the regulation of the transmission 
and delivery of inter-state telegrams, should be kept 
free from interferences by the states, by means of statutes 
of the character of the one involved. This principle 
would dispose of this case, but a much narrower princi- 
ple will also dispose of it. This case presents the ques- 
tion of the regulation, by a state, of the transmission 


and delivery of telegrams, outside of its own borders. 
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POLICE POWER. 

The Supreme Court of Indiana saw fit to place its 
decision in this case upon the footing of an exercise of 
the police power of the state. We do not think any 
such claim for the extent of the police power can be 
found in any other reported decision. Certainly it seems 
contrary to fundamental principals of law. 

[t will be kept in mind that the act or omission al- 
leged to constitute the violation of the Indiana penal 
statute occurred wholly outside of the territory of the 
State of Indiana, and inside of the territory of the State 


of lowa. 


ACTS RENDERED PENAL BY LAW ARE PENAL ONLY BECAUSE 
THE LAW OF THE PLACE WHERE COMMITTED MAKES THEM SO. 
Rorer on Inter-state Law, p. 149, also 152. 
Graham v. Monsergh, 22 Vt. 543. 
Richardson v. Burlington, 383 N. J. 192. 
Slack v. Gibbs, 14 Vt. 357. 
Whitford v. Panama, R. R. Co. 23 N. J. 465. 
Story’s Conflict of Laws, Sec. 18 and 20; 3 
Wheat. 336, 386; 2 Dall. 8320; 18 Pet’rs 519. 
Hutchinson on Carriers, Sec. 777. 
Nashville ete. R. R. Co. v. Arken, 6 Cold. (Tenn.) 
682. 
Crowley v. Panama R. R. Co., 30 Barb. 99. 
Leonard v. Steam etc. Co., 84 N. Y. 48. 
Shedd v. Moran, 10 Brad. (Til. App.) 618, 
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‘‘ ALL LAWS ARE CO-EXTENSIVE AND ONLY CO-EXTENSIVE 
WITH THE POLITICAL JURISDICTION OF THE LAW-MAKING 
POWER.” 

MeCarthy v. Chicago ete. Ry. Co., 18 Kan. 46, and 
authorities above cited. 

These authorities and many more to the same effect, 
to our minds, settle the question as to the police power 
of the State. No such power as claimed in this case 
exists. 

The Indiana Court attempted to meet this principle 
by saying that after all the right of recovery did not 
arise out of the statute, but out of the contract or 
undertaking to transmit the message ; that this contract 
or undertaking was entered into in the State of Indiana 
and that the duty which the company failed to perform 
was a duty owing in Indiana and was a duty created by 
an Indiana statute and arising out of an Indiana contract. 

This ingenious reasoning, it seems to us, is falla- 
cious and throws no light upon the question. We may 
vall the obligation, enforced by the penalty, a statutory 
obligation or a contract obligation. It is simply calling 
the same thing by different names. ‘The whole thing is 
based, ultimately, on the statute, and derives it validity, 
if it has any, from the statute. 

In any event the distinction is immaterial. The 
subject in hand is inter-state commerce. ‘The business 
of the telegraph company is inter-state commerce itself. 
It makes no difference whether Indiana has a statute 
imposing directly a regulation upon that inter-state 
commerce,or whether the eftect of the statute is to com- 


pel the parties to enter into a contract regulating that 
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inter-state commerce, the terms of which contract are 
the terms of the statute. In either event the result is 
the same. The attempt is made to regulate inter-state 
commerce, directly or indirectly, through the fiction of 
a contract by an Indiana statute. It amounts to the 
same thing in the end, and the point is, can the State of 
Indiana enforce its statute, prescribing a certain regula- 
tion as to the mode of transmission and delivery within 
the State of Iowa, of telegrams originating in Indiana ¢ 
Is it within the power of a State to impose such a reg- 
ulation upon inter-state commerce ¢ 

The Indiana Court illustrates its position in this 
case by saying: “If there be no such power, then the 
State cannot regulate the speed of railroad trains where 
the railroad line extends beyond the State, nor enact any 
law providing for the safety of passengers and the com- 
munity.” We beg leave to, say that this is exactly the 
question which is Not necessarily involved in this case. 

The true illustration of the position taken by 
the Indiana Supreme Court in this case would be that 
of a railroad train starting from Indiana and destined for 
a point in lowa. Then let the Legislature of Indiana 
enact a statute regulating the speed of that train, and 
the duties of the railroad company toward the pas- 
sengers, not only while the train was running through 
the State of Indiana, but also while it runs through the 
State of lowa. Then, reasoning by analogy, such a 
statute of the State of Indiana would be upheld by the 


[Indiana Supreme Court on the ground that the train 


> J 


“ 


started in Indiana, that the duty was owing in Indiana 


and could be enforced by the Indiana Courts as an exer- 


CRE of the police power of the state. The illustration is 
perfect. It shows the fallacy of the argument at a 
glance, and readily suggests to the mind the inevitable 
conflicts of law which must arise between the various 
States if the exercise of such a power be adinitted. 

We beg leave to further quote from the opinion 
of the Indiana Court: “If the states possess no such 
power it has no existence, because by the conslusive adjudi- 
cations of the highest Court THE POLICE POWER DOES NOT 
RESIDE IN CONGRESS.” 

In this connection we beg leave to call attention to 
the following quotation from Cooley’s Constitutional 
Limitations, which Mr. Justice Field made in the opin- 
ion tn the case of Gloucester Ferry Co. v. Pennsylvania, 
114 U. 8., page 196, on page 215, and which 1s also 
quoted in several other recent decisions by this Court. 
It is as follows: 

“Tt is not doubted that congress has the power to 
go beyond the general regulations of commerce which 
it is accustomed to establish, and to descend to the most 
minute directions if it shall be deemed advisable, and 
that to whatever extent ground shall be covered by 
those directions, the exercise of State power is excluded, 
Congress may establish police regulations as well as the 
states, confining their operations to the subjects over 
which it is given control by the Constitution.” 

Cooley's Const. Lim. 782. 

The whole subject of the transmission and delivery 
of inter-state telegrans is, it seems, a subject national in 
its character and admits safely of only one uniform plan 


of regulation. But however it may be as to the regula- 
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tion by a state of the transmission and delivery of such 


telegrams within its own boundaries, it seems certain 
that no power exists in a state to regulate the mode 
and order of transmission and delivery of inter-state 
telegrams, starting from points within its own territory, 
after such telegrams have passed the state line and are 
within the boundaries of other states. 
We ask a reversal. 
Respectfully submitted. 

JosEPH E. McDona.p, 

JoHN M. But Ler, 

Aveustus L. Mason, 


Attorneys for Plaintiff in Hrror. 
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LOUIS, IRON MOUNTAIN AND SOUTHERN 
eastern district of Arkansas, for the 
ion-resident of the State of Arkansas, 
id petition the hond of defe ndant us 
Dodge and J. M. Moore as securities, 


the honorable circuit 
uachita county, that the prayer of said petition is 
MW] removed to said circuit court of the 
of all the proceedings 

co the attorney of 

October term, 1555, 


K. RAMSEY, Clerk. 


‘E OF ARKANSAS, County of Ouachita 


I W. kK. Ramsey, clerk of the cireuit court in and for said county 


& State aforesaid, do hi reby certify hat the foregoing sixteen pages 
a fuli, true, complete, and ‘eo riect transcript of all the 
record and proceedings had in the case therein mentioned in 
21 the Ouachita circuit court, 
Given under my hand and the seal of said court at my office 
this August 8th, 1888. 
LL. S. | W. K. RAMSEY, Clerf’, 
By J. T. SIFFORD, D. C. 


Ralph L. Goodrich, clerk, by 
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the United States of 
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ighty-thre e, at » United States court- 
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Kock, Arkansas, the Honorable Henry C. 
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iT ST. LOUIS, TRON MOUNTAIN AND SOUTHERN 


| } F ; } 
[| t when the train came back the first 
OUL tO O side as the train came back ainst the 
' be x See poe nasal ae 
. me together a littie barder than usual. It may 
. . } . ) » 6} = } _ : 
down grade: dont know whether the brakes were 


nara as ever Saw 11, ANC had been mor ten minutes 


51.8 Sar es sur t] Tivo ‘ar 
mOLHINHeSe ADOU the ears broken by LHe SlIOCK., W Were 


. . : . 
station ten or fifteen minutes. I did not know that the 


| happened until I heard of it afterwards. I am now In 


i ry } : > > . ] it . ] . 
Ol tiie l'exas and wt. Louis i n., ANA lave been Io! 
’ ; ‘ ‘ ’ ’ ) " ® } 
| past. Jobn MeGaughey 1s in Lhe employ ol the sam: 
i evet a LA" *) nor} ve , t , } coyl la | ’ la 
bOVETLSO] Was @Cngilheef., t is IN pPOssl ie 2, COUP 
carat | a4 | Fa ehnel Jt re} iv or alioht 
\\ POU more OF iOss OO A SIOCK. her IS SIX OF @l¢vni 
SSjack or play DeLWeen each Car. The passenger Cars 
| xv ‘ , An } {¥ 
cioser together because OT the bullel 
ram L10 
i i +1 I} 
ten QO] iit ' unr WItLHeSS rurcnel Sbial ie. icelre 
(7 a i 
C] biiel i Lif passenger coach Due NOt On Le freielit 
i\bouse Was next in front of passenger coach Phe coup 
nf ) know why ‘1 | 
1 sin fre it cars. | do not know why om Me- 
| . ] ] 
L | m vetween the cars as they came DACK thre 
4 4. ] y lj 
Witness for defence, testified as follows 
+ | +» : © i , 
tl Ol ne trall) 11) QUeESLION James Robinson Wiis Lhe 
1 Aa « . 41 } i"; = ale 7 a . | 
i Was sitting on the tett side ol the eab, in Line Propel 
™ ri] , all i a 
ri L ine Un rain Was pouring ih torrents, and could 
j s) pte } . - } 
ae ( otf (Fil) OF tWO Aahiecaad Was TINY? Line 
. , * ’ ’ ; > 
king out fora signal We backed the first time, and 


iy wav we knew that tne coupling had noL veecD maid 


DY getting asignal to try again. fhe first time when 


i. 4] , } , ‘ ’ ] } ; } . 
ACKCU Saw the sigvhai LO Stop, and told the engineer. 
| ; ’ 2 ’ ° ‘ il T . ’ . ]. 
ne engine at once, and yUst al that moment we struck 


| didn’t feel any more than an ordinary jar. We then 
upling at onee, when we came back the second time, and 
| didn’t know anything had happened. I was 


is the duty of both engineer and Htreman to ring the 
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CXamMmipryay} (1) 
eS } . - 
LWO ¢ rts to Col ple and didn t succeed the first time. 


cond- after I told the engineer to stop the jar occurred. 


’ 
rragoe-Daster ana CXPPess agent on th train In question. 


] 
: , 
me In the rear door of Lhe caboose. lust es 


yt Line coach. Lhe « ‘ondauctor Was standing in tl beat t door. 


} 
talking LO fil wae apwige ce nto the coach. I had hno- 
‘kers stand in the rear part of the coach. |] 
abel al helped take him up. I hada 
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No. 282. 


THE ST, LOUIS, IRON MOUNTAIN AND SOUTHERN 
RAILWAY COMPANY, 


ELIAS R. VICKERS. 


BRIEF FOR PLAINTIFF IN ERROR. 
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THe Sr. Lovis. [Ron MountTaAIN AND | 
SOUTHERN RAILWAY COMPANY. 
Plaintiff in Error. 


AGAINS] 


Mnras R. VICKERS. 


BRIEF FOR PLAINTIFF IN ERROR. 


Statement. 


The writ of error brings up for r . judgment 
(entered upon a ve rdict of a jury at the Cureuit) for 
$6,000 damages for personal injuries sustained by 


Vickers, the plaintiff below. whit 


— 
o 
~ 
eee 
_ 
oy 
pew 
~ 
-_ 


mixed passenger and freight train of the St. Louis, 
Iron Mountain and Southern Railway Com) any, the 
defendant below. 


The injuries to the plaintiff are alleged in the com- 


plaint to have been caused by the negligence of the de- 
fendant’s employees in violently projecting a locomotive 


and one or more freight cars against the forward one of 


several Cars, in the rear one of which Wiis the coach in 


which plaintiff was a passenger. This occurred during 
the process of shifting cars at a place known as Bar- 
ham’s Station in Oachita County, Arkansas. It is al- 
leged that the plaintiff was passing from the closet to 
his seat, and that the shock of the collision precipitated 
him upon the floor of the car with the result of the in- 
juries of which he complains. 

The defendant answered, denying any negligence on 
its part or on the part of its emplovees, and charging 
the plamtift with contributory negligence. 

The case was tried before a jury. It was shown in 
evidence that a violent storm was in progress at the 
time when the plaintiff received his injuries. The tes- 
timony conflicted materially as to the violence of the 
shock in the attempted coupling, as to whether it was 
extraordinary or not of unusual violence ; as to the 
position of the plaintiff at the time the coupling was 
made; whether he had just left the closet and was 
returning to his seat, or had been for some minutes 
standing in the aisle and looking out the rear door. 
There were also other points of conflict in the testi- 


mony , 


Assignments of Error. 
1. The Court erred in instructing the jury as follows: 


“ Counsel for the plaintiff told you that you might 
find a verdict for plaintiff for any sum from one cent to 
$25,000. This is true in one sense. You have the 
power to render a verdict for one cent or for $25,000, 
but a verdict for either of these sums would obviously 
be a false verdict, for if the plaintiff is entitled.to a 
verdict at all. and UPOn this point you will probably 
have no difficulty, as the evidence clearly shows negli- 
gence an i conse quent liability On the def ndant, though 


— 


ie 
this 18 a question of tact exclusively within vour 
province to determine | SAY. if p! intift is entitled ae 
a verdict at all he is entitled to recover more than one 
cent. and it 1s equally clear that 825.000 would be 
= greatly in @XCcess of what at ought LO re over. 
~ 
) 2. ‘The Court erred in instructing the iurv as follows - 
} ery plaintiff is entitled to a reasonable COM pensa- 
tion for his Injuries, and whethe t | vere the ré sult 
of the negligence of an agent of a. Oration or a nat- 


“—— F 


ural person, can have no beariig ,in determining what 
that compensation shall be.” 


Argument. 


The Constitution of Arkansas (Art. VII, 
sec. 23 


pro ides 


™ Judges shall not chara 1] ries [ rec ard to mat- 
ters of fact. but shall declare oat ln | ih wr trials 
shall reduce their charge or Instructions to w ritin r on 


the request ot either part) thas 


In this case the matters of fact sue were the 
all ved neglivence of the defe ndant | contributory 


negligence of the plaintiff 

We submit that this constitutional provision should 
be followed by the Federal Courts sitting as Courts of 
common law in the State of Arkansas; and that this 
CASE Is to be distinguished from Nu ii Vs burrows. 9] 
U). >. 16). and [Indianapolis hi. R \ H St. Yas Ul. > : 
291. 


CHIEF JuSTICE TANEY. delivering the opimion of this 


Court in Mitchel! vs. Harmony. 13 H: 115. said : 


“The practice in this respect differs in different 
States. Insome of them the Court neithe sums up 


mony 


error to assu 


istence of the 


And that ‘ 
intimates to tl 


weight of the 


with thi 


it has been 


ate Bank vs. M 


Armistead 


ut coinmentary or opinion by the Court. 
: ' ; 

most of the States the practice is otherwise; 

have adopted the 


rhe evicde mn a charge tO the jury nol CAPTesses aoe 
OP! rT) Upon Lb qite stion ot fact. its charge IS strictly 
confined to questions of law, leaving the evidence to be 
discussed by counsel. and the facts to be decided by 
U! ury without ' 


usage of the English Courts 
of justices here the Judge always sums up the evidence, 
ind points out the conclusions which in his opinion 
ought to be drawn from it; submitting them, however, 
to the consideration and judame nt of the jury. 
it not y to lnquire which of these modes 
oO} 1! Cceecaineg most CONGUCeS tO thi purposes ot 
STice lt is sufficis nt to s L} that ( ither of them Thiet} 
be Kiopted 1 a } th laws Ol Clonvyrt be laa (is rf 18 
earl at the pra ay in the Courts of the t/nated 
Niat c 4 i] as nearly as pra bievabyl la that OF 
j Qo jf] are sitting, that mod, of proceeding 
j hi i} Ay prey Be (tf / hiel , From / ny established 
AL j Dp hice. has hea rie tT hig la ‘ - #] 
j hie rs for7 ) 


the Courts of 


One ~~ of 


June l, 


. construed in har- 


repeatedly Arkansas that it is 
instructions to the jury, the ex- 


trwin, 24 Ark., 540. 
Ricks, 14 /d., 286. 

l4 ld.. 537. 
State, 16 /d., 593. 
vs. Brooke, 18 /d., 526. 


Williams, 20 /d., 172. 


5. WMcOrulre, 


I} itis 


\ 


istruction should not be given which 
jury the opiniot 


n of the Court as to the 


idence. 


Randolph vs. MeCain, Adrm., 34 Ark., 696. 


a 


Lhe practice of the lederal ¢ Ourts, t! LioOnIn 
_ , 
a somewhat greater latitude, will not be f | to 1ustit 


the instructions to which ( xception ha LaKen by 


" . 
dismiss from « msideration the evicdi bLributol 
| } 
Tie ‘? i resriy id] td) : ~ Lire rive siti i, maar ey 
lence to prove the negligence of tl t. Th 
? 
Were tT rstruct | that ft ‘ ‘ ' : P aY r) 
tin th at ren Lnt I m tne ‘ | 
fact in this respect was left to the 7 
t " ' . +} i} > ae 
CHIPvorys ’ ein ssi dT] bow (>) Lite i] 4 if tet ’ 
. 
' 
LO 7 i >y\ at rian ryats 1} rive (} “Sale Del cy? 
for tl . | a t] 
or the jury, it should have been su | to th 
I ’ : . + 
without what was equival nt to lung as to 
° , 
the suthciency of the evidence 
+ ] ’ ' 
Whether there be any evid: iestion 10) 
4 | ’ ry ‘ > . 
_ , : : ye . — . . 
Live Ju ire : whethnel crhere he SuMmel f ce «1S Ol 
the irs 
i] } ; ’ } yy i . oT? Les 
Chandler vs. Von Roec 4 How.. 227. 


Company. &e.. VS. Hay yvood Doug. 343). 
' . 


te sul :¢ ) \ | is ir ps Live provi ‘ cyl . ~ * 
1] , ; ! 

in violation of the well established t the 

' ' ; 

iaw is rs ré rred r ; rhe (‘ourt thy Tact ’ 4 


‘ If there b evden whate it 1s 
the dutv of the Court to give such p striae 
tion B it 1% there Db sol evi | I tO Sup- 


port the iLverment. its value must De iitted to tne 
jury with proper instructions from th If this 


» the d cision of facts 


were-not so, the Court might usur} 


} J ie ' ; o : 
AITO” Live 7 Sisidl fia A, Sii¢ 4s" iif j fyast (iii PCO OT their 
(JAZ /7¢ 71 ; 
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Lv. ins. Co. Vs. Snvae co 95 OF 5. IVD. 


In Che Sap iit and Ohio Can. (30. Vs. Knapp, 9 Pet.. 


5A. Mi ae Siic] Vii 1] AN che livering the opinion of 


“The Court ought not to instruct, and indeed cannot 
instruct, on the sufficiency of evidence ; but no instruc- 
tion should | 
W hi re thi if IS evidence Ov the point, the Court Tit be 
ed on to instruct th ym y as to the law, but it 1s for 


trnem to cle rermine ou the « mect Of the evidence. 


e given, except upon « vidence in the case. 


[n the present case there was evidence showing or 
ao .. . ' i] & | : L* oP i. ’ , e , 
tending to show that the plaintifi had been standing at 
. P +] . J } : , ae 
the rear open Gool of the coach looking out, and was so 
standing 4 hig Tiye ‘“a7aye ing ‘Ve yy 
Muay ll Li ic. y | Lil 1% Ul} H Lis. Was Tri Je 


Testimony Marion Lee Rameay, Record. 


Che sufficiency of this evidence to show contributory 
neghcence should have been left to the jury. 


R. R. Co. vs. Pollard. 22 Wall.. 341. 


Stokes vs. Saltonstall. 13 Pet.. 181. 


Upon the qj us Sbtion of the defendants alleged negli- 
gence much testimony—materially conflicting—had 
been taken to show whether or not ordinary methods 
and precautions were used; to show the mixed char- 


acter of the train. the state of the elements. the plain- 


i 
‘ + P —_ > } j ‘ 
titi S famlliarit' Vith thie oOnaltions which 
VAS traveling, and the ordu ir Chal 
icter of the event of which he compla (pon this 
idence the Court pursued the /7 ving the 
qui Stion o| neglig« nee to the jury, but effect fore 


’ 


d their consideration of it. 
Lhe instruction ; linposed ahh OULY 
to find’ for the plaintiff, and is 


| , 
MR. JUSTICE STOR) lelivering 


opinion oft this (Court in Mel i] VS. The 


| ; ; ; 
Principe re iti LV oO} thie CASsSeS WLI strue ilnp- 
5 ’ . _ . « . 
rally the tunctions of the eourt In mmstruct pne wry 
which Willi MISstily LTEh pO rative and Cont! ( A pre ~ 
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sions from the Court upon the only faet the 
i ‘ 
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consideration Tt yVouiIcH I~ not witha! i pnen 
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and which, in effect eave to th irs .e88- 
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ment of damages Instructions of r are 
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especially LO be deprecated woenl mal eTtsé T 
of encouraging an unfortunate but pi i iency 
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Of juries to find the tact against a col lant 
he Court should especially refrain fi trenching 
; ° : ° 
Upon the province ot the jury as to relleve } Iron 
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restraints which are already much to rhtivy felt 


in cases of this character 
JoHN F. Dn 
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IN THE 


Supreme Court of the United States. 


brief for 


Defendant 


iy } 


‘as aa 


IN THE 


Supreme Court of the United States. 


THE ST. LOUIS, TRON MOUNTAIN AND SOUTHERN RAIL- 
WAY U'o WPAN) ‘ Plaintiff un crror. 
VS. 


ELIAS &k. VICKERS, Defendant. 
Brief for Defendant in Error. 


The suit in this case was brought by the defendant in 
error to recover damages for an injury he received while 
traveling as a passenger on the train of the plaintiff in 


error. 


But one exception was taken in the Court below; and 
that was to a part ef the charge to the jury, which raises 
the only question presented to this Court upon the record. 

The entire charge is as follows: 

‘*The plaintiff while traveling as a passenger on the 
defendant’s train was injured. To recover compensation 
for such injury this suit is brought. 

|. before the plaintiff can recover he must satisfy 
you that the injury of which he complains was caused by 


the negligence of the defendant’s agents and employes, 


& 3 
but if the injury occurred while the plaintiff was a _ passen- 
ger on the defendant’s train and while he was in the ex- 
ercise of ordinary care, which is that degree of care that a 
person of reasonable prudence and intelligence would ex- 
ercise under like circumstances or in a like situation, then 
the injury to the plaintiff under such circumstances is prima 
facie evidence of negligence on the part of the defendant, 
which renders it liable. In such case the plaintiff is not 
required to show by what particular act of misconduct or 
negligence on the part of the defendant the injury oc- 


curred. 


2. The plaintiff had a right to leave his seat to go to 
the water closet as occasion required, whether the train 
was standing still or in motion, and if the injury complained 
of was received while the plaintiff was returning from the 
water closet and while he was in the exercise of ordinary 
care and prudence, then the defendant is liable, unless it 
has shown you affirmatively that there was no misconduct 
or mismanagement or negligence on the part of the defend- 


ant’s agents conducting the train. 


3. If you are satisfied from the evidence that the 
plaintiff was not guilty of any negligence and that the in- 
jury was the result of bringing the cars together with un- 
usual force and violence for the purpose of coupling them, 


the defendant is liable. 


This is not a case in which the jury can give vindictive 
or exemplary damages, or, as it is sometimes called ‘*smart 


money.’’ [f you find the defendant is liable for the injury 


Sp 


the plaintiff received, you can only allow him such damages 
as will compensate him for such injury. Compensatory 
damages embrace loss of time, expenses resulting from the 
injury. bodily patn, and the mental anguish caused thereby, 
the extent of the injury, and its probable duration, the na- 
ture and extent of the plaintiff's business and the effect of 
the injury in incapacitating him to conduct that or any 
other business by which he could earn a support. 

lf you find the defendant is liable for the plaintiff's 
injury and that it is probably permanent and of a character 
to disable him from pursuing his trade as a mechanic, or 
doing any kind of work by which he could earn a support, 
then, In considering the question of damages resulting from 


these facts, the age of the plaintiff is a material considera- 


~~ 


tion. An able bodied man twenty-five or thirty years of 
age who should receive a physical injury which, without 
impairing his general health, would permanently disable 
him from pursuing his vocation or earning a living, would 
obviously be entitled to greater damages than he would if 
he was thirty or forty years older. Dh allowance for 
support in such case must be proportioned to the probable 


duration of the life of the injured person. 


Beyond the expenses incurred for medical aid and at- 
‘tendants, the amounts of which have been proven, the law 
leaves the amount of damages to your sound judgments, 
reasonably, fairly, and dispassionately exercised. The law 


is unable to furnish you with any definite rule to measure 


the damages. 


(4) 

Counsel for plaintiff told you that you might find a 
verdict for the plaintiff for any sum from one cent to $25,- 
O00. This is true in one sense. You have the power to 
render a verdict for one cent or for $25,000, but: a verdict 
for either of these sums would obviously be a false verdict ; 
for if the plaintiff is entitled to a verdict at all, and upon 
this point you will probably have no difficulty, as the evi- 
dence clearly shows negligence and consequent liability on 
the defendant, though this is « question of fact exclusively 
within your province to determine. I say, if the plaintiff 
is entitled to a verdict at all, he is entitled to recover more 
than one cent, and it is equally clear that $25,000 would be 
greatly in excess of what he ought to receive. When the 
law leaves it to your discretion to fix the amount of dama- 
ges it does not invest you with a despotic power, to be ex- 
ercised without regard to whut is fair, reasonable, and just. 
The power you have is the duty to fix the damages at a sum 
which your judgment and cunsciences, under the solemn ob- 
ligations of your oaths, tell you is fair and just to beth 
parties, in view of all the facts in the case. If you should 
give more or less than this you would violate your duty 


and your verdict would be false. 


[ desire to call your attention to another thing. The 
defendant is a corporation—railroad company—but you 
must not let that fact either enharce or diminish the amount 
of your verdict in the slightest degree. ‘The plaintiff is en- 
titled te a reasonable compensation for his injuries, and 
whether they were the result of the negligence of the 


agents of a corporation, or a natural person, can have no 


@e 
bearing in determining what that compensation shall be. 
Your verdict should be precisely what it would be if the 
defendant was a natural person who had incurred the same 


liability.” 


That part of the charge to which exception was taken 
is the following: 

‘‘Counsel for the plaintiff told you that you might find 
a verdict for plaintiff for any sum from onecent to $25,- 
000. This is true in one sense. You have the power to 
render a verdict for one cent or for $25,000, but a verdict 
for either of these sums would obviously be a false verdict - 


for if the plaintiff is entitled to a verdict at all, and upon 


this point you will probably have no difficulty, as the evi- 
dence clearly shows negligence and consequent liability on 
the defendant, though this is a question of fact exclusively 
within your province to determine. I say, if plaintiff is 
entitled to a verdict at all, he is entitled to recover more 


’ 


than one cent, and it is equally clear that $25,000 would 
be greatly in excess of what he ought to recover. vill 
The plaintiff is entitled to reasonable compensation for his 
injuries, and whether they were the result of the negligence 
of the agent of a corporation, or natural person, can have 
no bearing in determining what that compensation shall 
be.’ 

As to the question of negligence, it is only necessary 
to say that the instructions given the jury are in accordance 
with the principles decided by this Court in Stokes v. 
Saltonstall, 13 Pet., 181, and approved in failroad 
Pollard, 22 Wall., 341. 


ee 

And to the particular part of the charge to which ex- 
ception was taken it is not easy to perceive, especially 
when it is considered in the light of the testimony, any 
ground of objection that can be successfully urged. It 
cannot be regarded as an invasion of the province of the 
jury ; for, although the Court intimated that the evidenc 
clearly established negligence on the part. of the plaintiff in 
error, yet, it was expressly left to the jury to determine 


that fact, as being exclusively in their province. So, as to 


damages: Although the jury were told that a verdict for 
one cent or for $25,000 would be ineorrect, the Court 
nevertheless, in another part of the charge, properly in- 
structed the jury as to all the elements entering into the 
question of damages, and left it to them to determine what 


the amount should be. 


But even if it be conceded that these intimations con- 
trolled the jury, they furnish no ground for reversal; be- 
cause, while there is no testimony whatever tending to 
show a want of the exercise of ordinary care and prudence 
on the part of the defendant in error, the evidence as to 
the negligence of the employes of the Railway Company, is 
abundant and conclusive ; and the evidence also clearly and 
satisfactorily shows that a verdict either for one cent or for 
$25,000 would have been improper. (See the testimony, 
Record pp. 30 to 53 )- The Court was justified by the 
evidence in saying what was said touching these matters of 
fact ; and acted consistently with the rule repeatedly an- 
nounced by this Court, ‘‘that the Jury may be controlled in 


their determination of a question, by a peremptory instruc- 


aS 


tion, if the testimony is of such a conclusive character 


would compel the Court; in the exercise of a sound legal 


discretion, to set aside a verdict, if one were returned, in 
opposition LO such testimony.’’ 


Montclair ». Dana, 97 U. an 


taken. aitogether, was 


It is insisted that the charge, 


" 
$ 


proper, under the circumstances, and 


roneous. 


Respectfully submitted. 
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| . * , ‘ _ . ’ ren ' 9 tT) 
NOTARIAL SEAL. | (Signed) SAMUEL WISTROM, N. P. 


dors : tt et al. vs. The Union 
epot and Railway Co. ef al.. Appeal bond No. 2. Filed Sep. 10, 
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IN THE 


SUPREME COURT 


OF THE 
UNITED STATES. 
OCTOBER TERM, A.D, 1883. 


EMMA C. WHITSITT, sole de- 

visee and heir at law of 

‘Ricnoarp E. Wuirtsirt, deceased, 
Appellant, 


V8. 
THE UNION DEPOT AND 
RAILROAD CO. ET AL., 
Appellees, | 


APPEAL FROM THE CIRCUIT COURT FOR THE DISTRICT OF COLORADO. 


— a 


BRIEF FOR APPELLANT. 
E. T. WELLS, 
Counsel for Appellant. 


a ne Se 


nd 


IN THE 


SUPREME COURT 


OF THI 


EMMA C. WHITSITT, sole de- 
visee and heir at law of | 
‘Ricuarp E. Wurrsirt, deceas: ui 

4 lppe liant, 

vs. 

THE UNION DEPOT AND) 
RAILROAD CO. ET AL.,| 
Appellees, | 


DSDDTAT BDA nirTn Ff aTOTr AA TE PF AD FITes ATCMRDTAM AT Ae Am 
APPEAL ROM & cas CIRCUIT wW VU ave FOR ates Waa deave VE COLORADO. 


BRIEF FOR APPELLANT. 


E. T. WELLS, 


( nunsel for Appellant. 


EMMA C. WHITSITT, sole de- 
visee and heir at law of 
Ricoarp E. Wururtsirt, deceased, 
App liant. 
VS. 

THE UNION DEPOT AND 
RAILROAD CO. ET AL... 
Appellees. | 
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BRIEF FOR APPELLANT. 


The bill filed in the eireuit court sets forth (reeord 


p. 1) the settlement of the Denver 


orem 


the year 1858, by an association called The Den- 
ver Town Company, on lands then part of the 


| om aid oa ant ned rns 
qaqomain ; that salad company opened roads, 


2 


hotels, corrals, public stables, and other like public 
buildings (p. 2); that the Town Company in May, 
1859, allotted. set-off, donated and conveyed the 
premises in controversy to the Leavenworth and 
Pike’s Peak Express Company; that in February, 
1860, this conveyance was recorded in the ofhce of 
the recorder of the county; and by divers mesne 
conveyances, the title of the Express Company came 
to and was vested in the plaintiff, Whitsitt; that the 
premises remained always vacant until possession 


assumed by plaintiffs as afterwards mentioned. 


The bill further sets forth the passage of the act 
of Congress, May 28, 1864, authorizing the entry of the 
town site; the entry by James Hall, probate judge, 
May 6, 1865 (p. 3.) ; the issuance of the patent July 
1, A. D. 1868, and conveyances by said Hall, and 
his successors in office, successively, investing the 
title to the premises in controversy in Amos Steck, 
probate judge (p. 3). 

That next after the entry of said lands, the said Hall, 
probate judge, gave notice thereof by publication, ete., 
(p. 3); that on the 17th of July, 1865, within ninety 
days after the first publication of such notice, Ben 
Holliday, who by COnVe Vance ot the Leavenworth, 
e[c.. Ix press Co.. then held the legal estate, signed “i 
statement in writing containing an accurate descrip- 
tion of the premises, and setting forth the specific 
right and estate, to wit: an estate in fee claimed by 
him, and filed such statement in the ofhee of the 
probate judge, as required by the statute (p, 4). 

That March 6th, 1868, one Chase applied to one 


Downing, then probate judge, who on that day, with- 


2 
} 
nad — Ae ihe ot - 
Ol] anv norece to Holliday Or atly On mine unde r 
hhiin. end without any hearing or aetermination of 
Tive ; ly t th) " ,) rtie i * , } Ff i 
Lil j FiitS VU it pred Len (>| <tti\ ' * itu ct it) 
‘] 
that Purpose, conveyed tne premis » said Chase 
: . . 
' 


+i 

: f itl 

then probate tudee, by deed. of f recitine 
: * 

+I , > i | , . ? 
this had been made to anne hat the 
nlaintiff. Richard E. Whitaitt. : ee ae 
Prictiti i. ‘ bch Cf we LLItSI1Ct wae ti  ELLittl OWTCI 
} ! - acsi ‘ 
by n recular chain of title trom ie Denver Lown 


. 610) (pri VO ite i DOSSC-}- 
, 
: se F y , 4 ' 
i Pil hal “cL tit (ici \ ‘ j I ‘ ae eq ct 
1} ; ' P \ } até (>) “| (Mu). ?) s } 
. L?. : 
: 


rCnadunts ynfederatine ind ISSISTLEG 
ree? 41 ; ' ’ 
bil HNeCIiLvne] ibs nor anv One 1 VOOM tre 
f pivpie Vilis CVOCP Tl AaAnNnYV manne? Lire iT OT Tie 
’ 
preniis s, nor the owner of anv improve rs tTnere- 


(on) \ p. >. } 


hat defendants claim the deed of said D 


. 
se) ’ 


(‘| } - 2 } j P ’ ,” 
) nase IS CONCLUSIVE e@VIGeNnCe THAL al ne dats 


iit LF i ; yi iif iis 
' } ‘) | thy. whe +1 ; Rey 
nereon, ana Thal inasmuch as HelLner Sala W hitsitt. 

' | | -. — 

nor anv UNnaeCr Wiolm he Clalllis Was a Lue =—Gate O} 
ne entry in actual OCCUPAaney or the suid TeCTHISes, 
lointifte ef) iot be admitted to impeach tf] . 
hal PiLidl ‘ iil ane) rf TLCLIDIIL LG i) ATLL pe trie (‘Ol)]=- 
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Whereas, plaintiffs claim and will insist under 
the act of congress for the reliet of the citizens ot 
Denver, , aintiffs, by reason of such first actual oc- 
cupancy of the premises, is lawfully entitled thereto, 
and that the said Union Depot Company hold the 
estate derived under the conveyance ot said Down- 
ing to said Chase as trustee for said Richard E., 
Whitsitt : and that according to the true intent and 


meaning of the act of congress of May, 28, 1864, the 


ntry of said land by said James Hall was in trust 
for the several use and benefit, not only of the then 
occupants of said land, and the dona fide owners of 
the improvements, according tO their respective in- 
terests, and to the extent of their several and respec- 
tive occupancy of and improvement upon the several 
lots in said town site, and no further, but also in 
trust for those who might afterwards, at any time, 
become the first rightful occupants of any of said 
lots, at that time unoccupied, or the done fide own- 
ers of improvements on such lots :—all which will 
be denied Dy plaintiffs. 

Wherefore, this is a controversy arising under the 
laws of the United States. 

That the premises exceed in value five hundred 
dollars, and the term of said Meskow exceeds in value 
five hundred dollars. 

Prayer, that defendants be restrained from tearing 
down or destroying the house and improvements of 
plaintiffs ; that the defendant, The Union Depot 
Company, be required to release and convey the 
premises to the plaintiffs, or that plaintiffs may 
have such further relief, or such other and different 


relief. as to equity shall seem meet. ete. 


‘ ' , " " : : y °} > 
( reneral demurrer for want ot CQuity ' nd bill dis- 
Sse 1). BS 
(other enuses are assigned it) the al nurrer, to 


ich it is not deemed necessary to refer 


| ray ‘ oe : . —_— ] : r : 

#F Liha tne circult court erred in sustaining the 
nurrel , 

+) ' F .% »? ’ ’ ’ Is 1, 

a « i IPCUIL COUPL CrTTrea ll GISIMISSINYg i@ Plalne- 
i » ons 
Is S DIll 


>, rhe ¢Clreult court deere dl and determined that 
: . © a ’ . . 
nougi plaintitis were the first occupants of the 


ontroversyv. and the first to erect im- 


i  - 
vements thereon, such occupancy and im prove- 
nT bavine is ne ption subsequent te thie entry of 

town site, created no right in the plaintiffs 


|. The ecireuit court decreed that the deed of the 
bate judge to the plaintiff, W hitsitt. conterred no 


ht Upon the plaintiffs, 


i} -— y . > rl . 
\ll the acts of congress and the territorial statutes 
aving reference to the matter in issue, are for con- 


nience printed at length at the end of this brief. 


Phe bill presents a controversy arising under the 
e+] [ITnited St: ’ whiel F fore 

3s OF the nited States, of which, theretore, the 

‘uit court might entertain jurisdiction Independent 


tne citizenship ot the parties. 


Act March 3, 1875, § 1. 


LT. 


The plaintiffs being the first occupants of the lots 


» j > , 
are entitled toa conveyance thereot Dv virtue oO! such 


OCCU Panhcy., 


Prior to the passage of the pre-emption law of 


September i, L541, the CONLTCss had adopted the 
practice and rule of disposing of the public lands at 
public sale. 

The same usage had been observed in respect to 
the disposition of lands which had been occupied, 
while still public, by towns and villages.” 


lhe pre-emption law of September |, 1541, which 
inaugurated as the policy of the government, the rule 
which has since prevailed of disposing of the publie 
lands to actual occupants, expressly excepted from its 


operation lands “within the limits ot Incorporated 
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towns,” lands selected cLS the site tor il city Or 


town,’ and “lands occupied for the purposes of trade, 
and not agriculture.” 5 Stat., 453, § 10. 
So that from that time forward the actual occupant 


of agricultural lands was entitled to a pre-emption at 


An act making further provision for settling the claims to land in the terri- 


tory of Missouri, 2 Stat. 749. The act for the sub-division and sale of the tract 
of lands at the foot of the lower rapids of the Sandusky river, > Stat. 30s, An 
act to authorize the appointment ofa surveyor for the lands in the Northern 
part of the Mississippi territory, and the sale of certain lands therein, 5 Stat 
70 This act authorized the designation of ten sections for town sites, and 
the sale of the lots la d off therein at public auctio 

An act authorizing the disposal of certain lots of public ground in the eity 
of New Orleans, ndthetown of Mobiie,3 Stat. 465 An act respecting the 
surveying and sale of the public landsin the Alabama territory, 2 Stat. 466. 
This act also au' horizes the reservation of ten sections for fown sites.and the 
sub-division into lots and‘ he sale of the lots. 


An act providing for the sate of three several tracts of land in Tuscawara 


me 


a specified acreage, while the settler upon town lands 
eould obtain his title only by competition with all 
others at the public sales, 

The (| of May ea i S44. (5 Stat. 65/ . was in- 
tended to correct this anomaly, as sufficiently appears 
from the first clause, “That whenever any portion of 
the surveyed public lands have been or shall be 
settled upon and occupied as a town site, and there- 
for nol xu D) cl foe nervy under the existing pre-empl hon 
laws, it shall be lawful 7 | * for the judges of 
thr county court, . to enter at the proper land 


oltice the land sO) settled Upon and 


ray ‘ ‘ , i - ; ‘ P 
he statute be Ing intended asa supplems nt to the 
. 4s ae a <9 
existing pre-emption laws,” 1s to be construed in 
sia vr. vital = | he econtrarv : 
COMNeCCLION Vitn them. ane Wniess Tire Contrary ap- 
Pears, IfS ben fits must ove cle med to be extended 
fo the sume Class of persons, to wit: actual occupants ; 
; 


and to the sume extent. to wit: to the extent of 


7s | Oe ; oe ee 
his CONCIUSION, Trom the antecedent eV isiation, 


in pari materia, Is supported by the letter of the 


The entry ot the lands by the corporal authori- 


ties, or the judges of the county court, it is declared 


nthe state of Ohio and for other purposes, 4 Stat 

Lnact io 1% off a town on Been river, in the state of ] ind for 
( it’? i DUPpOs - : Tat ; 

Ln act makit provision for the sate and dispoisitior pub 
1 i} Is nm the cities of St. Augustine and bs nascoia, and to ‘ ‘ Laan 
ots and buildings for public purposes, etc., 4 Stat, 500 

Ln act to establish a town at St. Marks, Florida, 66/ 

Ln act for iving off the towns of Fort Madison and Burling min the 
ounty of Des Mol s andthe towns of Bellview, Du Bu eand P iin the 


County OL VuUbdUudcue, Wisconsin erritorv, and tor oune : rpo 2. 


. 


hen- 


he several use and ben 


shall be made “in trust for t! 
efit of the occu pre ints thereof, according to ther r sel 
tive enterests.” 

It is supposed that upon this clause of the statute, 


. + 


if it stood alone, no two opinions could be indulged. 

But the statute in another ase provides that the 
entry shall be made in legal subdivisions, ete., and, 
next after the hinincheimansel aa to declare 
that “the execution of which trust as to the disposal 

the lots in such town and the proceeds of the sales 
thereof to be conducted under such rules and regula- 
tions as may be prescribed by the legislative autho- 
rity of the state or territory in which the same is 
situate.” 

Krom these provisions it has been thought that the 
clause last cited was intended to create a trust sepa- 
rate from and additional to that, for the several use 
and benefit of the occupants, declared in the previous 
language. 

Cash’s Appeal, 6 Mich. Lf. 
City of Denver vs. Ke mt 2 4G) olo. 336. 

It is submitted that the resolution in these cases is 
opposed both to the letter and the spirit of the act. 

1. The language of that clause out of which the 
second trust, to wit: for the sale of the unoccupied 
lots is derived, is “the execution of which trust as to 
the disposal of the lots in such town, and the proceeds 
of the sales thereof to be e ynducted under such rules 
and regulations as may be preseribed by the legisla- 
tive authority of the State or territory.” 

The word O1 reference “which,” shows that the 


trust in respect to which the local legislature is au- 
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thorized to prescribe rules, is the same before declared, 
to wit: that “for the severa/ use and benefit of the 
occupants, according tO their respective interests.” 

Z. The provision relied upon to enlarge the trust, 
is subsidiary to the principal object of the statute. 

it relates solely to the ways and means of distrib- 
uting the bounty of the government. ‘lo give it ef- 
fect to enlarge the number of the beneficiaries, is to 
violate the maxim <Accessorium non ducit principale. 

3 If from the words “as to the disposal of the lots 
in such town and the proeeeds of the sales thereof,” 
we infer that some portion of the lots are to be ex- 
posed for the competition of all comers, we must in- 
dulge the same conclusion as to all, tor it clearly re- 
fers to all the /ots, in every town site entered under 
the statute. 

The construction given by the learned court of 
Michgan, is at variance with the spirit and the 
general policy of the law. 

The statute was contrived to extend to the inhabi- 
tants of towns upon the frontier, the same privileges 
before extended to the settlers upon agricultural 
lands. © 

There are localities designated and marked by 
nature for the centers of population; localities which 
were the rallying points and bases of operation and 
supply, of our armies and those of other races,—both 
savage and civilized,—before us, to which the first 
occupants In peace congregated as inevitably as water 


seeks a level. 


By the pre-emption law of 1841, and always before 
that, congress had invariably reserved to the govern- 


10 


ment the increase in the value of the public lands, 
oceasioned bv the formation of settlements at such 
localities. 


Is it conceivable that it was the purpose ot the act 
of 1844 to transfer these benefits to the first handful 
of settlers who might congregate at the frontier 
*) 


Posts i 


The act of 1841 contained stringent provisions 
against engrossing the public domain for speculation . 
it required the pre-emptioner to make oath that he 
had not settled upon the land “to sell the same on 
speculation, but in good faith to appropriate it, to his 


or her own exclusive use and benefit.” 
This provision is retained to this day. 


is it conceivable that by the act of 1844, it was 
intended to pave the way for speculation in town lots; 
while discouraging that in agricultural lands? 

What special merit in the first settler or post 
trader, that he and his retinue of dependents should 
engross the whole of three hundred and twenty 
acres ¢ 

What s 


the Denver Town Company, to command the bountv 


pecial merit is there in assoelations like 


of Congress ? 


At the date of the eniry ot these lands, it is proba- 
ble that by far the larger part of the six hundred 
and forty acres, entered by the County Jud 


ge, was 
virgin prairie. 


The actual occupants were enjoying all that the 


purpost s of their residence or trade demanded - is it 


1] 


cons stent with the language, or the legislation of 


Congress, thattthey should have more than this? 


—- 


reNfT } ° . , % ~ : , . . 
Chat those arriving before the 5th day of May, 


LS62, sh rut | have all: wu | those arrly\ ny after that 


But it is said in the Michigan ease, that the un- 


. a a 
oecupied lots are to be sold. and tne nroceeds i1n- 


; . y ° s* - a 
vested for the publhie purposes of the community as 
} rer. eo , ®t. 4 PF. , 
such: the erection ol pubhe DULLAIN eG’ ic support 
| | 
Y piniiaa .t ] iat ' : , i 
OT pubils SCLIOOIS, Or any otner genera! purpos 
that will en re } iIntereet tf th omminnity 
eerea Will CONCALICE LO cne LLILeCTeSL O} Liat { MMU AS 
—T , :, <r 
as such ire suggestod in the opinion of Mr. Jus- 
Palfard 3 olar 
rice Belford, In the Case 1n ( OLOTaAGO 
° ? , } : P * 
Here afvain those who contend Tol i iea OT a 


double trust, supply the supposed omission of the 


statute by their own inventions. 


if the statute does in truth create a ad uble trust. 
then the first onlv is tor the benefit of oc upants,— 


and Is restricted to their actual POSSESSIONS 


As to the second. the beneficaries are to be nomi- 
: ry] y a P 
islature. The legislature may 


4 
_ 


nated DY the local le: 


dispose of the procee hs ot sales tor the hy neftit of the 

: rae 75 = : | | od , . 
community of the town within which the lots he; o1 
for the benef 


. | | fy he / 
for the benefit of the state at large; or they may 


it oF some other similar COMMUNITY: or 
donate rnem to any person or persons whomsoever, as 
+] _ > (| 'y} . >) - ‘go ee ropes 
Lit iT Wis (Jiii ()] Caprice ita’ si] t ‘el 


And this. in effect. Is eonceded hy thie suiL restion 


: +] P al act ) 9 
boat the proceeds Or the unoccupied lots may be i p- 
i 


propriated to permanent public improvements; for 


nature of things, inure not 
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inhabitants of the town at the date of the entry, but 
to all who come after them in perpetuity. 


There is no necessity to accept the construction 
adopted by the court below in order to give effect to 
the clause in respect to the disposal of the lots, and 
the disposition of the proceeds of the sales thereof. 


The lands are not donated by congress to the 
county judge; nor was it the intention that he should 
donate them to the occupants. 


Kach must pay his just share of the cost of the 
land entry; and of the execution of the trust; he 
obtains his title for a price. This is nothing more 
nor less than a sale: and these, we submit, are the 
sales mentioned in the clause in question. : 


When this case was here upon a former appeal 
(which was dismissed for want of affidavits of value) 
the positions relied upon by counsel for appellee were 
presented in argument, and anticipating that the 
same positions will be reiterated it is thought proper 
to notice them here: 

It was argued that the decree of the circuit court 
was in obedience to an established course of decision 
of the state court, constituting a rule of property. 

The cases following were cited to this proposition : 
Cook vs. Rice, 2 Colo. 135. 

Clayton VS. Spencer, 2 Colo. 380. 
Adams vs. Binkley, 4 Colo. 248. 


improvement 


‘ 


Thus in Cook ys. Riee, it is said in the opinion of 
the COUT “The eC \ idence clearly establishes 
that one John Dalton entered upon this land in 1860. 
erected a house or cabin, and occupied it with his 
family until 1865, he then conveyed it to Isaac N. 
(‘ampbell. who entered into occupation and resided 
with his family until April, 1865. 


Campbell placed SOME additional! impr vement on 


the property, and on the 7th day of June, 1866, con- 


{pipe 
i 
| 
th 


veyed Cs lots tO Rice. who if dppears has hy CT) in 


| sai 
possession ever since. here is noth- 


; . ' ' 
ing in the record to show that the complainant ever 


Wis in the occupation ot the property, Or evel placed 


nh improvements thereon. 


*? ( ‘olo. 135. 


in Clayton vs. Spencer, it is declared as the con- 
clusion of the court “ The evidence shows that Mary 
McLaughlin, through whom the appellee claims title, 
Was in the actual OCCUPANCY ot this propervy prior LO 
and at the date of the entry, and that her possession 
continued until Mareh, 1867. , lt does 
not appear that Clayton or has grantors were ever Mm 


actual OCCUPANY of these lots.” 


2 Colo. 380. 


in Adams vs. Binkley, the court say: “The town 


site of Rosita was entered March 22, 1876. The evi- 
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dence shows that on the 16th ot October. LS7», the 
premises were unimproved and unoccupied. That at 
or about that date Adams enti red upon and took 
actual possession of the same, erected a house and 
occupied the same continuously from November 20, 
1875, until May 1, 1877. . . Binkley’s 
claim is based on a deed from Bradbury. ’ 
Bradbury does not appear LO have ever occupied or 
improved the premises, nor does Binkley after his 
purchase from bradley.” 


t Colo. 248. 


It is manifest, therefore, that these cases have no 
bearing at all upon the true resolution of the question 
here presented. 

in each of these cases there was clear proof of an 
actual occupancy, and dona fide improvement at the 


date of the entry In the successful party. 


In this case the defendant, by the confession of his 
demurrer, never had either. The possession lay 


vacant until the plaintiff's entry in 1879. 


Our contention that as to the lots vacant at the 
date of the entry the trust remained in abeyance until 
by a subsequent actual occupancy the beneficiary 
should be appointed, has never been made, except in 
The ¢ ‘ity vs. Kent, before cited. 

It is true that in Cofield vs. McClellan, 16.Wall. 
333, Mr. Justice Hunt says that “Those in possession 
of the lands when the entry shall be made by the 
probate judge are the persons for whom he holds 
the lands in trust, and to whom he is to make the 
respective deeds.” 
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But in that case, as in other cases, the evidence 
was found to be “strong and quite convincing” that 
“at the date of the entry the defendant was in the 
actual possession | . with valuable im- 
provements made therein.” 

As appears by the reporter’s statement of the case 
the plaintiff claimed “a prior settlement b 
Preston in 1859, a convevance by Preston to Hall, 
several intermediate conveyances by which the lot 
Came to Bates. il CONVE Vance by Bates ro the com- 


plainant 


: 


tift had ever presented the sturtement of his elaim 


But there was no pretense that the plain- 
— ; , 
Td) the probate juage iis required hy the territorial 


legislature 


The question was therefore two-fold, to wit: 1st: 
Was the plaintiff the first occupant? 2nd. What 
wis the effect of his fnilure tO present the state ment 
of his claim to the probate judge, within the time 


limited by statute. 


it is manitest that the resolution ot these a “tions 

does not involve those presented in the “Tit CHSC 

The remarks ot Mr. Justice Hunt were tneretore 

mere dicta, and in the language of Marshall, C. J., in 
} 


Cohen vs. Virginia, “ought not to control the judg- 
ment in another suit, when the very point is pre- 


sented for decision.” . 


6 Wh. 399. 


ry% éé 7] »* 7 ° . 

ne rnie Ol property ror which our (jiversaries 
contend depends, theretore. on the decision of one 
state court: the decision of one territorial court di- 


vided : and the dictum of one justice ot this court. 
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Upon what principle shall these errors of the 
courts of Michigan and Colorado control the inter- 
pretation of federal statutes for other states and terri- 
tories ? 


said oft this rule ay property 


een 
— 
a 


And what s! 
when this ecourt shall hereafter he ealled Upon tO 
apply the same in controversies between the inhabi- 
Lants ot the state of Nevada, where, SU) long advo as the 
year 1872 it was held that in order to entitle one to 


benefits of the act of congress he must be an 


' 
T fF 
i 


Ltic 


actual OCCUpAaNty. 
4 bh } rey } ’ 
lredwav vs. Wilder, 8 Nev. 98. 


| 4) } ' ' ; i el 
And that the act of COngTess Was intended ror the 


| . 4 | , : ’ | 
benefit and protection ol the actual 


-e¢itizens of the 
town, and that it was not the intention of congress 
hat u pied | ls with} | 
that unoccupied lands within the town site at the 
ie * ‘| ‘7 i ee lt > ° *T , 7 
Lime or the entry shoulda become the Property Or the 
. i . 
citizens ot the town. 


Lechler vs. Chapin, 12 Nev. 65. 


The plaintiffs are entitled to relief by virtue of 
the conveyance of the probate judge of April 17, 
A.D. 1878, if not by virtue of their prior occupancy. 

whe bill avers and the demurrer admits, that the 
lots in CONTPOVETS were Vacant and unimproved ul 


} : | 
the date of the entry. 


If rie interpretation o1ven to the Statute bv the 


a 
‘ 


supreme eourt ot (Colorado In The City Vs. Kent, 


| _ a a ~a o4 
shall prevail in this court, then as to these premises 


the levislature had absolute power of dis} osal. 
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They might devote them to a public use, or allot 
them to any private person, supposed to be deserving 


in the premises, 


This they attempted tO do by the act ot frebruary 


8, A.D. 1872. 


This Act Was passed tO supply the detects in the 
previous legislation of the territory, supposed to have 
been developed by the decision of the supreme court 
in The City Vs, Kent : and tO eontorm the law touch- 
: , ' — — :, ; 
me tne disposition CT tiie unsettled lots to tne view 


| 


expressed in the majority opinion that case. 


9 which we invoke to 


The provisions of section 

, > * " 
support the convevanee of the probate idvge, of 
April 17, A.D. 1878, were in recognition of the equities 


of the many persons who had, in good faith, pur- 


a 
aaanay 
od 
~_ 

a 


chased the supposed title of the founders 
COW, and by accident or their Owl detault, had been 
prevented from receiving the convevance of the pro- 


bate judge. 


‘The prior + tlusive convevance to ‘hase, 1c not 
obstruct the legislative power in this respect ;—being 
. (° j . ; . . } . a 
In conressed violation of the regulations preseri bed 
by the territorial laws of 1864 ($$ 4, . and 8),1t was 

> ¥F } s* . ' 
vold by the letter of the act of ¢ ONLTess. 

— ) 

All such conveyances will on bill in equity by the 

> ; i : 7 . : 
vrantee of the probate judge, under the provisions 
of the act of the Leoisiature ot { ‘Olorado of I bruary 
| , : ’ » . i+ 
noe Swept oul Ol the Way, a8 CXAPPFessi held 
: ‘ 


bv the supreme court ot Colorado in Downing ys. 
Bartels, (M. 8.) 


If by reason of either actual prior occupancy, or 
the CONnVE Vance ot the probate judge ot April YP 
1878, the plaintiffs are entitled to the premises, the 
defendant must be deemed to hold as a trustee, and 
nay be compelled by decree LO cOnVeY. 

Silver vs. Ladd, 7 Wall. 228. 


Clayton vs. Spencer, 2 Colo. 3&8l. 


The lapse of time is no bar tO the plaintiffs’ equity. 

|. Because, until February, 1874, there was no 
statutory limitation in Colorado, upon an action to 
recover real property. 

Acts Colorado, 1874, p. 177. 

2. The plaintiffs are entitled to relief, if at all, 
solely by reason of their first actual occupancy ; or 
bv reason ot the conveviuince ot the probate judge, 


of April 17, 1878. 


Either of these events 1s sufficiently recent [0 ex- 
empt the case from the statutory bar, or the equitable 
maxim against stale claims. 

KE. 1. WELLS, 
For Plaintiff in Error. 
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Aw Act tor the Relef of the Citizens of Towns 
upon the Lands of the United States. 


under certain circumstances. 


; ‘ y , 7 ’ ~ 
7 - : 


© > 
OL , , # 
héif sf . 


Asse mbt dl : 


iy Unite dl Sat Ss or Ame ru th. mn ( ongre SS 


That whenever any portion of the surveyed public 
lan ts has been or shall be settled upon and occupied 
as a town site, and therefore not subject tO entry 
under the existing pre-emption laws, it shall be law- 
ful, in ease such town or place shall be incorporated 
tur the corporate authorities thereof, and, if not in- 
corporate l, tor the judges of the county court for the 
county in which such town may be situated, to enter, 
at the proper land office, and at the minimum price, 
the land so setttled and occupied, in trust for the 
several use and benefit of the occupants thereof, aC- 
cording to their respective interests; the execution of 
which trust, as to the disposal of the lots in such 


town, and the proceeds of the sales thereof, to be 


O) 


conducted under such rules and regulations as may 
be prescribed by the legislative authority of the 
State or Territory in which the same is situated : 
Provided, that the entry of the land intended by this 
act be made prior to the commencement of the public 
sale of the body of land in which it is included, and 
that the entry shall inelude only such land as 1s 
actually occupied by the town, and be made in con- 
formity to the legal subdivisions of the public lands 
authorized by the “et ot twenty-fourth April, one 
thousand eight hundred and twenty, and shall not 
in the whole exceed three hundred and twenty 
acres; And Provided, also, That any act of said trus- 
tees not made in conformity to the rules and regu- 
lations herein alluded tO, shall be void and of none 
effect: And Provided. also. That the corporate au- 
thorities of the town of Weston in the county of 
Platte, State of Missouri, or the county court of Platte 
COUNTY, in said Stace, shall he allows | [we lve months 
from and after the passage of this uct to enter at the 
proper land office, the lands upon which said town 
is situate. 
Approved May Zod, 1844. 


ee ¥ P —@ ee 
) stat. ov/. 


An Act for the Relief of the Citizens of Denver. in 

the Territory of Colorado. 

Bi il enact | by thi Senati and Hous of Repr senta- 
tive s of the United Nate s of America. mn Congr SS 
Asse mbl d > | 

hat the provisions of an act of Congress entitled 


“An Act for the relief ot the citizens ot towns upon 


the lands of the United States, under certain circum- 
stances, approved May 25, 1844, be so extended as 
CO authorize the probate judge ot Arapahoe county 
in the Territory of Colorado, to enter at the minimum 
price, In trust for the several use and benefit of the 
rightful occupants of said land, and the dona fide 
OWlCrS of the Improvements thereon, according to 
their res ective interests, the following legal subdi- 
visions of land, or such portions thereof as are settled 
and actually occupied for town purposes by the town 
of Denver aforesaid, to wit: Section number thirty- 
three, and the west half of section number thirty- 
four, in township number three south of range num- 
be sixty-eight west of the sixth principal meridian : 
Provid: ad. howe UCT e That there shall be reserved trom 
such sale and entry such blocks or lots in the town 
of Denver as may be necessary for government pur- 
poses, to be designated by the commissioner of the 


general land othee. 


SEC. 2. And he if further enacted, That in all 
respects except as herein modified, the execution of 
the foregoing provisions shall be controlled by the 
provisions of said act of twenty-third May, eighteen 
hundred and forty-four, and the rules and regula- 
ti pls of the commissioner ot the general! land office. 

Approved May 28, 1864. 


13th Statutes, 94. 


An Act Prescribing Rules and Regulations for the 


execution of the Trust arising under the Act 


ot Congress, entitled = An Act tor the Relief of 


odie 

Citizens of Towns upon lands of the United 

States under certain circumstances.” 
Be rt c nacted | ordained by thie (puneil and louse of 

Repre sentatives of Colorado Ti yritory 

Sec. 1. When the corporate authorities of 
any town, or the judge or judges of the 
county court for any county in this’ Terr- 
tory in which any town may be situated, shall 
have entered at the proper land office, the land 
or any part of the land settled and occupied as the 
site of such town, pursuant to and by virtue of the a 
provisions ot the act ot (longress, entitled oe act 
for the relief of citizens of towns, upon lands of the 
United States, under certain circumstances,” passed ; 
May 25, A.D. 1844, and anv amendments that may ! 
be made thereto, it shall be the duty of such cory o- 
rate authorities. Or judge, or judges, (as the Cuse may 
be), and they are liereby directed and required ce } 
dispose of and convey the title of such land, or to | 
the several! blocks, lots, parcels, Or shares thereof, 
to the persons hereinafter described, and in the man- 
her hereinafter specified. 
BEC. Z. Any such corporate authorities, Or judge, * g 

or judges, holding the title of such lands in trust, as 
declared in the said act ot Congress, shal] be a good | ; 


and sufficient deed of conveyance to grant and con- 


Bm 


judges entering the same, shall give pub 


; | 
’ 4 
Baae. 


vey the title to each and every eck, lot, share or 


parcel of the same to the person or persons who shall 
h ive, Possess or be entitled LO the possession or occu- 
paney thereof. according tO his her or their several 
and respective rights or interest in the same, as 
they existed in law or equity at the time of the entry 
ot such lands, or to his, her or their heirs or asslons, 
and when any share or parcel of such lands shall be 
occupied or possessed by One OFr More persons claim- 
Ing the same by grant, lease or sale from QOne Or more 
persons the respective rights and interests of such 
persons in relation to each other in the same, shall 
a) be changed Or impaired Dy any such conveyance, 
aN Try de ” LO be made by such COl POrate authorities, 
or by such judge or judges, pursuant to the pro- 
visions of this act, shall be so executed and acknowl- 
‘las to admit the same to be recorded. 

Sec. 5. Within thirty days after the entry of any 
such lands, the corporate authoriti bo UE judge or 
i¢ notice of 
such entry by posting notice thereot ) at Jeast three 
public places 1D such rOwnl, and DY publishing such 
notice In a newspaper printed’ and published in the 
eounty in which such town shall be situated; or, 
in case there shall not be any .newspaper pub- 
lishel in such county, then in some newspaper 
printed and published nearest to such town in this 
Territory. ‘Such notice shall be published once in 
each week for at least three successive weeks, and 
shall contain an accurate description of the lands so 
entered, as the same is stated in the certificate of 


entry. or duplicate receipt tor the purchase money 
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thereof, given by the land officers at the time of such 
entry. 

SEc. 4. Kach and every person or association, or 
COmMmpany of persons, claiming tO he ah occupant or 
occu pants, or to have possession, or to be entitled tO 
the occupancy or possession of such lands, or to any 
lot, block, share or parcel thereof, shall within ninety 
days after the first publication of such notice, in 
person, or by his, her or their duly authorized agent 
or attorney, sign a statement in writing containing 
an accurate description of the particular parcel or 
parts of land in which he, she or they claim to have 
an interest, and the specific right, interest or estate 
therein, which he, she or they claim to be entitled to 
receive, and deliver the same to or into the office of 
such corporate authorities, judge or judges, and all 
persons failing to sign and deliver such statement, 
within the time specified in this section, shall be for- 
ever barred the right of claiming or recovering such 
lands, or any interest or estate therein, or in any 
part, parcel or share thereof, in any court of law or 
equity. 

Sec. 3. In ease tnere shill be adverse claimants 
to such lands, or to any part, parcel or share thereof, 
either party may bring a suit in a chancery against 
the adverse claimant or claimants, in the district 
court of the judicial district, or in any court of com- 
petent jurisdiction, and in the county in which the 
lands shall be situated, or in any county to which the 
county in which such lands shall be situated, is at- 
tached for judicial purposes : Provided, always, That 
no judge ot the district court, or probate judge, who 
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has been an adverse claimant, directly or indirectly, 
of any portion of the lands embraced within such 
town, or who is a party to any action brought tO 
determine the right tO a conveyance of any portion ot 
the lands within such town, shall entertain, hear or: 
determine any proceeding, interlocutory or final, in 
any action brought to determine any such claims by 
or between any parties whomsoever, but in all such 
cases, 1f the cause or proceeding shall be pending 
in a district court, the judge thereof shall order all 
papers, with a transcript of the record in the cause, to 
be transmitted to another judicial district, as In case 
of a change of venue, and if the cause or proceeding 
shall be pending in a probate court, the judge thereof 
shall order all papers with a transcript of the record 
to be transmitted to the probate court of the nearest 
county, where the cases complained of do not exist, 
as in cases of change of venue, and the cause shall 
proceed in the court to which the same be removed, 
in the same manner as if originally instituted in that 
Court 3 Provided, also, that the luws applicable to a 
change of venue shall apply to actions brought under 
this act ; And Provided. also, That nothing in this 
act shall prevent the district judge of the district in 
which any such lands are situated, from executing 
any and all conveyances of such lands pursuant to 
the determination of such action. Suits brought 
under the provisions of this act shall be brought 
against adverse claimants as defendants, and it shall 
not be necessary to make the-judge or corporate 
authorities holding the trust parties thereto, except 
as provided in section nine of this act. The com- 
plainant’s bill shall show what interest or estate in 
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the lands in controversy the complainant claims, and 
defendant shall answer such bill as in cases of chan- 
cery. Pleadings and proceedings in such actions 
shall be as in cases in chancery, except that oral tes- 
timony may be introduced upon the trial of the 
Cause, 

Sec. 6. Upon the trial of any such action, either 
party may give in evidence the statement mentioned 
in the fourth section of this act, deposited by the 
other, or by the person under whom he or she claims, 
with the corporate authorities, or judge or judges, 
holding the title tO the lands in controversy therein, 
and the person or persons who shall have first ac- 
quired the right to the Nossession or Occupancy ot 
such lands, either in person or by agent, attorney, 
servant or tenant, or those claiming him, her or them, 
shall in any such action be deemed to have the prior 
and permanent right to such lands, and any rule of 
law or equity which would prevent a determination 
in accordance with such private right, shall be dis- 


regarded in such action. 


Upon the trial of any such action, the evidence of 
the witnesses, if not in the form of depositions, shall 
be reduced to writing, and being certified by the pre- 
siding judge, shall be filed with the papers in the 
cause. Provided, That nothing in this section shall 
be so construed as to recognize the right of any per- 
son or persons who have virtually abandoned any 


land held asa town site, to anv title therein. 


Sec. 7. Appeals and writs of error shall be al- 
lowed, and may he taken and prosecuted from the 


Q- 

aw | 
judgments or decrees of the courts, in proceedings 
Jud: | o 
under this act. to the supreme court, as in other cases. 
SE 3 In Case Si its shall not b brought. as pro- 
vided in this act, for the purpose of settling or de- 


termining any controversy between adverse claimants 
t> any such lands within sixty days after the expira- 
tion of the time tor filing the Statement as provided 
in section four of thus act, if the tithe tO such land 
shall he held by lth \ judge, it shall De the duty ot 
such judge to summon the adverse claimants to ap- 
pear before him at a time and place LO in mentioned 
in such notice, and which place shall be within the 


RA ee 
ecountv in which sueh land shall 


situated, and 

ike | 1h) 8 ° aa l alle ‘ 7. +1 | if wee gh el 
make thell prool and allegations in reterence to such 
adverse claims, at the time and place of the return 
of such SUDTLIOTIS. If the Sil thit shall have heen 
served as provided in this act, the judges shall, if the 


root and alle- 


parties appear, proceed tO heal their 
ations, and shall thereupon determine in writing the 
Contr Versyv hetween them. Upon such hearing the 
statements of the parties respectively deposited with 
such judge, as required by the fourth section of this 
act, shall stand for their pleadings, and neither party 
nay use in evidence the statement OV the other, or 
by the person under whom he or she claims. The 
evidence of the witnesses sworn upon such trial shall 
be reduced to writing, and any witness who shall 
upon hearing wilfully and Knowingly testify falsely 
shall be deemed guilty of perjury. Any such judge 
or justice of the peace may issue subpoenas to compel 


. Ge 
the attendance of witnesses upon such hearing, and 


any person served with such subpeena shall be 


‘) 


amt 


deemed guilty of contempt of said judge, and may 
be attached to answer such contempt, and to testify 
in the case. There shall be no postponement in the 
hearing of such cases, exceot for cause. The sum- 
mons issued by the judge,an1 all sub>cenas issued In 
such cases, shall be directed and served in the same 
manner as in actions at law, except that such Summons, 
in case where the person named therein cannot be 
found, may be served upon the agent or attorney, who 
shall have filed the statement mentioned in section 
four ot this act. The tees ot the ofhicers and witnesses 
in such cases shall be the same as for like scrvices 
in actions of court of record. Either party in any 
such case may appeal from the determination of any 
such judge therein to the supreme court in the same 
manner that a party may appeal from any judg- 
ment in an action at law in the district court. If an 
appeal shall be allowed, the judge shall transmit to 
the clerk of the supreme court, a transcript of the 
statements standing for the pleadings in the case, the 
evidence and the determination of the judge in 
writing. 

In case any party lawfully summoned to appear 
before such judge, as mentioned in this act, shall fail 
tO appear at the time and place metioned in the sum- 
mons, he shall be deemed to have waived and relin- 
quished all right. title and interest and estate in the 
said lands so in controversy, and each and eye ry 
piece, parcel and share thereof, and shall be forever 
barred from asserting or claiming any right, title, 
interest or estate therein. 

Sec. 9. If in a case mentioned in section eight of 


this act. the title to any such lands shall be held by 


OC) 


the corporate authorities ot ath town, such corporate 
authorities may bring on action in the district court 
of the judicial district, and in the county in which 
the lands in controversy shall be situated, or In some 


county to which such county iall be attached 


“I 
! 
Gi 


reemeteat 


for judicial purposes, to settle and determine such 


controversy. Such suit shall be commenced on the 


Clinme ery side ot the eourt, by bill, in the nature ot a 
bill in [of] interpleader, which bill shall set forth, a 
description of the lands claimed by adverse claim- 
ants, and the character and extent ot the right Or 
interest or estate therein claimed by each as the same 
shall appear by the statements deposited with such 
authoriues, pursuant to section four of this act, and the 
Halles of all adverse claimants who shall have filed 
such statements, and shal] pray that the several ad- 
Verse elaimants shall be required tO appear in such 
court and prosecute such claim, or be forever barred 
therefrom. Any claimant to such land who shall fail 
tO appear and answer such bill, and thus prosecute 
his claim tO the land deseribed In such bill, pursuant 
CO the SUTIIONS In such CusC and the practice ot the 
district court, shall be forever barred of the right tO 
assert any claim or title to the lands in controversy, 
adverse to the other claimants, their representatives 
or assigns, elsewhere, or in any court whatsover. If 
the aclverse claimants to the lands deseribed in the 
bill In such Cuse shall appear, they shall respectively 
answer such bill, and either disclaim any right, title 
or interest or estate in the land deseribed, or set forth 
the nature, character and extent of the title, interest 
or estate which he, she or they respectively claim 


therein. ISSUCS hetween such adv rse cluimants made 


30 


by their answers to such bill, may be brought to a 
hearing, and shall be determined, and such determi- 
nation may be received by the supreme court in the 
same manner and by the same rules of law and evi- 
dence, as in other cases mentined in sections five, six 


and seven of this act. 


Sec. 10. Whenever any summons issued under 
the provisions of this act, cannot be served upon the 
person or persons named therein, nor upon the agent 
or attorney of such person or persons who shall have 
filed a statement, as required in the fourth section of 
this act, and the complainant or judge, as the case 
may be, shall file an affidavit, as provided in the 
eighth section of “fan act concerning ractice 1D chan- 
cery,” approved October 4, 1861, it shall be lawful 
for the judge, or the clerk of the court, as the case 
may be, to cause publication to made, as provided in 
said section of said act, concerning practice in chan- 
cery; and when such publication shall have. been 
made the cause shall proceed as if the parties had 
been personally served with process. 


sec. 11. As soon as may be after the expiration 
of sixty days from the first publication of the notice 
mentioned in the third section of this act, the cor- 
porate authorities, judge or judges holding the title 
to the lands deseribed in such notice, shall make a 
true statement in writing, containing a true account 
of all moneys by him or them expended in the 
acquisition of the title, and the administration or exe- 
cution of the trust to that time, including the moneys 
paid by him or them for the purchase of said lands, 
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all necessary traveling expenses, all moneys paid for 
publishing and posting such notices, and for proof 
taere>t, in [for allother necessary an | proper expenses 
incident tosuch trust, and also atrue account of his or 
their charges for timeand services employed in the busi- 
ness of such trust to that time. The whole amount 
of such account for moneys and reasonable charges 
for @oympensation shall be a charge upon the lands 
<0 held in trust in favor of the trustee, and shall be 
wid by the several claimants entitled to such lands, 


in proportion to the several quantities or shares 


thereof to which they may be respectively entitled. 
Sec. 12. Before the corporate authorities or judge 
or julges holding any such lands in trust, as afore- 
said, shall be required to execute, acknowledge or 
deliver any deed or conveyance thereof, as hereinbe- 
fore mentioned, to any person or persons claiming to 
be entitled to such deed, such person or persons shalt 
pay or render to him or them the sum of money ' 
chargeable Olli the part thereof, LO be conveyed by 
suc’) deed, according to the statement or account men- 
tioned in the eleventh section of this act, the amount 
to b (letermined bv the proportion which the quan- 
V yy tlhe lan | to he deseribed in such deed, shall 
bear to the whole quantity of the land of which it 
is a part, compared with the whole amount thus 
‘harzed upon the whole quantity of land, together 
with the interest on each of the money items ot such 
account, at the rate of twenty-five per centum per 
annum, from the time when the same account, and 
also such further sums as shall be a reasonable com- 
pensation for preparing executing and acknowledg- 


—_ * 
‘ 


ing such deed, and the fees of the officers tuking the 


acknowledgement thereot : Provided, That ho MaVvor 


or judge holding such lands in trust, shall be en- 
titled to receive more than than fifty cents for a 
deed containing the description of one lot, block or 
parcel of land, nor more than hive cents for each acd- 
ditional! lot, block or parcel of land deseri bed in such 
deed, and no clerk of any incorporated town, shall 
be entitled to receive more than ten cents for attest- 
ing with the seal of such town, the execution of any 


} b- “or . 
ceed DY the corporate authorities of such town. 


Sec. 15. After the expiration of ninety days from 
the time of the first publication of the notice men- 
tioned 1 the third section ot this act, the corporate 
authorities or judge or judges holding the title to 
the lands deseribed therein. shall, Upon a reasonable 
demand or request, and upon the payment or tender 
to him or them of the monevs mentioned in the 


. 


twelfth section of this act, execute, acknowledge 
and deliver to each and every claimant, or association, 
or company of claimants to such lands, or any lot, 
block. parcel or shure thereof. a deed of conveyance 
thereof, as prescribed in the second section ot this act, 
and according tO the statement made and deposited 
by him or them, pursuant to the fourth section of this 
act : Provided, howe VET, That no such deed ot COoOn- 
vevance shall he acknowledged or delive red tor any 
part, lot, block or share of such lands to which there 
shall be adverse or contesting claimants, until the con- 
troversy thereon shall] have been settled or determined, 
in the manner hereinbefore prescribed, and whenever 


any such controversy shall have been so settled and de- 


s 
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termined the corporate authorities, or judge or judges, 
shall, upon the like demand or request, and the like pay 
ment or tender, and by the like deed of conveyance, 
convey the lands or interest or share therein, the 
right to which shall have been thus ascertained, to 
the person or persons thereby determined to be en- 
titled to the same. 


Sec. 14. When a town site is entered under ‘the 
act of (Congress mentioned in this act, by the corpo- 
rate authorities of any incorporoted town, deeds shall 
he made by the mavor or other chi t otheer ot such 
town for the time being under the corporate seal of 
such incorporated town, and. attested DD the clerk or 
registrar of such town, and if such incorporated town 
have no seal, then under the scrawl or private seal of 
said mayor or other chief officer, attested by the clerk 
or registrar as aforesaid. When the land is entered 
by the judge or judges of the county court, deeds 
shall be signed by such judge or judges, under his or 


their private seal or serawl. 


Sec. 15. In case any judge who shall have en- 
tered any such land under the provisions of the said act 
ot ( OngTess, and thus become the sole trustee thereof, 
shall be possessed of or entitled to the same, or any 
part, lot, block or share thereof, according to and by 
virtue of the provisions of this act, and his claim or 
right shall not be claimed adversely to him by any 
person ; he shall be and be deemed to be seized and 
possessed of the title thereto, and the estate therein 
to his own use in fee simple, absolute, free and dis- 


charged of such trust, and no conveyance other than 


eR Sa. ct a tig: otto: a Seatbelt die ingbaiiis ing ideale te asibaiiiildnan a acne nadaaélidiete aes saa ae een 


«> 
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the patent of the lands including the same shall be 


necessary to perfect his absolute title thereto. 


[n ease such land or interest, or share in such land 
so claimed by such judge shall be claimed by any 
other person or persons adversely to him, the con- 
flicting claims between him and such other person 
shall be adjusted by settlement or action as herein- 
before prescribed, and in such case of action at law 
the issues therein shall be tried before some judge 
who snall be disinterested and possessed of compe- 
tent jurisdiction to hold court for the trial of and to 
render judgment in such action. 


Sec. 16. For all the purposes of determining the 
rights of adverse claimants to any lands so entered, 
pursuant to the said act of Congress, the corporate 
authorities or judge or judges hereinbefore mentioned 
shall be deemed to possess and hold the title to the 
lands so entered in such trust, from the time of the 
entry thereof. 


Sec. 17. The costs in the actions mentioned in 
this act, and in proceeding before the judge, as pre- 
scribed in the eighth section of this act, shall [ be] 
reculated and recoverable as in other civil actions. 


Sec. 18. If the title to any such lands shall be 
vested in any judge, such judge shall convey to the 
people, or to the legal authorities, the land used or 
laid out by the town authorities, as streets, lanes, 
avenues, parks, commons and public grounds, within 
such times as is herein prescribed for making convey- 
ances to individuals. 
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Sec. 19. Whenever the title to such lands shall 
be held by the corporate authorities of any town, all 
lands used, laid out or designated for publie use by 
such corporate authorities, as streets, lanes, avenues, 
alleys, parks, commons and public grounds, shall rest 
in and be held by the corporation absolutely, and 
shall not he claimed adversel y hy any person or 
persons whomsoever, and it shall not be necessary 
LO execute any CON Ve Vance for the same to the COrpo- 
ration or the people of such town. 


Sec. 20. Each and every person and association 
and company of persons who shall be entitled to any 


lots, pieces or parcels of land held in trust under 


the act of Congress aforesaid, by the authorities of 


any incorporated town, and respecting which there 
shall be no controversy, shall within three months 
after the expiration of the time mentioned for filing 
statements, pay or tender to the corporate authorities 
holding such lands in trust, the sum of money 
chargeable upon such lot, pieces or parcels of land, 
together with the interest thereon and fees for pre- 
paring. executing and acknowledging a deed to such 
lands, and in ease of a failure so to do, such person or 
persons shall be deemed to have relinquished all right, 
title and interest and estate in such lands, and each 
and every piece, parcel and share thereof, and shall 
be forever barred the right of asserting or claiming 
any rigit, title, interest or estate therein, and such incor- 
porated authorities, shall thereafter be and be deemed 
to be seized and possessed of the title thereto, to their 
own use in fee simple absolute, free and discharged 


of such trust, and no convevance other than the 
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patent of the lands including the same, shall be ne- 
cessary to perfect their absolute title thereto, and any 
person or persons who shall be entitled tO any lots, 
parcels or pieces of land, held in trust by any incor- 
porated authorities, as aforesaid,and respecting which 
there has been adverse claimants, shall within three 
months after the final determination of any action 
between the adverse claimants respecting such lands, 
pay or tender to such incorporate authorities, holding 
such lands in trust, the sum of money chargeable 
upon such lots, pieces or parcels ot land, together 
with the interest and fees for preparing, executing 
and acknowledging a deed to such land, and in case 
of a failure to do so, such person or persons shall 
be deemed to have relinquished all right, title and 
interest and estate in such lands, and each and every 
piece, parcel and share thereof, and shall be forever 
barred the right of asserting or claiming any right, 
title interest, or estate therein, and such corporate 
authorities shall be, and be deemed to be seized and 
possessed of the title thereto, to their own use in fee 
simple absolute, free and discharged of such trust and 
convevance other than the patent to the lands inelud- 
ing the same, shall be deemed necessary to perfect 
their absolute title thereto. 

SEc. 21. Probate judges are hereby declared to 
be county judges for the purpose of executing the 
trust mentioned in said act of Congress, 

Sec. 22. This act to take effect and be in force 
from and after its passage. 

Approved March a8 LS64. 
Acts of Colorado, 1864, p. 159. 
Rev. Stat. 1868, p. G19. 


An Act to Provide for the further Execution of the 
Trust relating to the Town Site of the City 


of Denver, and to Regulate the same. 


Be if enacted hy the (yunerl and House of Repre NE ni- 


atives of (vlorado Ti rrilory b 


Sec. 1. That the probate judge of the county of 
Arapahoe and Territory of Colorado, shall proceed 
and make, or cause to be made as soon as practicable 
after the Passage of this act, a list of all the town lots 
or parcels of land embraced within section number 
thirty-three (33), and the west half of section num- 
ber thirty-four (34), in township number three (3), 
south of range number sixty-eight west in said coun- 
CY, LO which ho person, association ot persons, or 
f Denver, filed any 


~~ 


body corporate, except the City « 
claim with the probate judge of said county on or 
before the 9th day of August, A.D. 1865: Provided, 
: 


That said list shall not embrace such lots and lands 


as have since the date last aforesaid been deeded in 


200d faith by the probate judge of said COUNTY CO 
any rightful owner thereof, holding the same by 
proper ehain of title under and from the Denver 


‘Town company. 


Sec. 2. The probate judge of said county shall 
immediately upon the preparation of said lst, pro- 
ceed and advertise said lots and lands tor sale in 
some newspaper published in said city for sixty days, 
ae | ublie vendue, to the highest and best bidder for 


eash in hand. upon the day and at the time and 


Og 


place mentioned in such advertisement, proceed and 


sell the same to the highest and _ best bidder therefor 


tor eash. 


Sec. 5. If any person or persons shall, prior to the 
time of said sale, file his, her or their petition in writing 
before said judge showing that he, she or they have 
at any time, either before or since the entry of said 
lands acquired an interest in any lot or lands so listed 
as aforesaid, by purchase or occupation in good faith, 
without actual notice of the legal defects to the title 
thereof, and that he. she or they had also, prior tO 
the 25th day of January, 1872, improved such lot, 
lots or lands, by the erection of a dwelling house 
thereon, setting forth the particular facts in relation 
thereto, and the time at which such rights oecurred 
and facts transpired it shall be the duty of said judge 
to set the matters and allegations of such petition 
down for hearing ; and if the petitioner or city attor- 
ney of said city requests it, the said judge shall im- 
pannel a jury of six men who shall take an oath: to 
faithfully inquire into the facts alleged in the peti- 
tion, and a true verdict give as to their truth; and 
said jurors shall have the same qualifications and 
powers, and shall be empanelled in the same manner, 
as respects challenges, and in other respects as in 
civil cases; and if upon the trial such jury or the 
said court, In case no jury is demanded as aforesaid, 
shall find the facts stated in such petition to be true, 
and that the petitioner or petitioners have erected 
a dwelling house on such lot or lots, it shall be the 
duty of said judge to withdraw such lot, lots or lands 


from said list. and upon the payment to him of the 


——— —— 
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cost of such trial, and his reasonable fees and ex- 
penses, shall execute and deliver to such petitioner 
or petitioners a deed or deeds granting and convey- 
ing to him, her or them the fee simple title to any 
such lots or lands. The trial in any such case as is con- 
templated by this section of this act, shall be final 
and conclusive on the City of Denver and on all 
parties, unless for good cause, or because the same is 
manifestly unreasonable or contrary to evidence, the 
court shall set aside the verdict of the jury, but ho 
more than two new trials shall be allowed in any 
One Case, 


Sec. 4. The said probate judge shall make, exe- 


cute and deliver to the purchaser or purchasers of 


any such lots or lands sold by virtue of this aet, a 
deed or deeds, granting and conveying to him, her or 
them, the fee simple title therein, which deed shall 
vest in the grantee thereof all the title therein; and 
shall authorize and empower him, her or them, to bring 
and maintain all such suits in ejectment or other suits 
and proceedings as may be necessary for the canceling 
of any deed or deeds theretotore made, wrongfully or 
fraudulently, by any former probate judge. 

Sec. 5. Said probate judge shall make or cause 
to be made and kept a record of all or uny such 
lots or lands so sold, showing the advertisement, the 
parcels of lands or lots sold, the price paid, and the 
persons to whom sold and deeded. 

Sec. 6, The said probate judge shall give ten (10) 
days previous notice in some daily newspaper pub- 
lished in said city, of the time when he will com- 


mence making said list of lots and lands, and shall 
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sit from day to day for the purpose of pre] aringe the 
same, at which the city attorney or any citizen on the 
part of the cit) shall have the right to be pre sent, 
and may suggest to said judge, by petition, any lots 
or lands that may have been omitted, and that any 


filing or filings theretofore made, which may appear 


to have beem made on or before the Yth day cf 


August, 1865, were in fact made after that time, and 
it shall be the duty of said probate judge to inquire 
into the same by such competent testimony as may 
be produced before him in that behalf, and if he 
shall be ot opinion that such lots or lands have heen 
wrongfully omitted, he shall thereu; on include the 
same in such list, and proceed to advertise and sell 
the same. 

Sec. 7. All moneys arising from any sale of said 
lots or lands, shall be paid over by the purchaser to 
the treasurer of said city Denver, for the use and 
benefit of the public schools of said city, and shall Le 
distributed LO the different boards of school directors 
of said city, as the city council may direct. 

Sec. 8. The city council shall audit and allow 
any reasonable bill or bills of said probate judge for 
making said list of lots, and for making said sales, 
and the expenses thereof, and shall order the same 
paid oul of any money received as atoresaid. 

Sec. 9. The owner or owners of any lots or lands 
within the limits aforesaid, to which deeds have herce- 
tofore been made by any probate judge of said county 
who may be the rightful owners thereof, holding the 
sime by proper chain of title under and from the 
Denver Town ( ompany, may at any time hereafter 
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apply tosaid probate judge for a deed, or deeds, to the 
sume lots, or lands, and on such application, and the 
payment to him of his reasonable fees and expenses of 
executing the same, it shall be the duty of said judge 
to execute and deliver a deed or deeds to such owner 
Or OWNCTS granting and conveying to such owner or 
owners the fee simple in and to such lots and lands, 
notwithstanding said claimants or their assignors may 
have failed to file their claim or claims to said lots or 
lands on or betore the 9th day otf August, 1865, as 
required by law, and such deed or at eds so as atfore- 
said issued by said judge shall vest in the grantee or 
grantees thereof the legal title in fee simple to said 
lots or lands. 

Sec. 10. <All aets or parts of acts Inconsistent with 
this act, in so far as they all's inconsistent, are her by 
repealed. 

Sec. 11. This act shall be in foree and take effect 
trom and after its :passage. 

Approved February 8th, 1872. 
Acts of Colorado, 1872, p. LOE. 
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against engrossing thie public domain for speculation; 
required the pre-emptioner to make oath that 
I 
sls ‘6 
i had not settled upon the land to sell the same on 
culation, but in good faith to appropriate it, to 
: 
his or her own exclusive use and benefit. 
—a ‘+ : “ ® ee 
his provision Is retained to this day. 
- " i] | * F : . 
Is it conceivable that bv the act of 1844. it was 
’ | : : . ; ; : . - 3 . . ; 
intended to pave the Way ior speculation in town 
i ‘ —_ “5 i ’ re) — ; : a —_ a? on I J 
hOoLS ° Willie discouraging that iT) aoriculitural lands ° 
W hat special merit mn the lirst settler or Post 
‘ , 7 ] . : . } ‘ 
trader. that he and his retinue of dependents should 
engross the whole of three hundred and twenty 
Wha Special Ties Is there in assoeitions hike 
” ra’ P 7 | } 
Denver rown OMpany, tO Command tne HDoOUNTN 
()] mere “34 
ae 4] Bd we nail ' 'y } £ . | 
\1 rne adave OF the entry of these alidis, 1b 1S pProod= 
bie that by Tar the larger part ol the six hundred 
and fortv acres, entered bv the county udge, wis 
Jill Prairi 
ihe actual occupants were enjoving all that the 
purposes of their residence or trade demanded: is it 
ee team ieee ican ite ; , 
AJTISISLEILE With the PATIVUALe, QO] the leoislation (iT 
_ | od + | .? } . 2 Bans , t | i. ») 
heress, Lab ThneV should have more than this 
Yi ‘ 4 | noth ts . . i | - j } ’ ‘ 
that tLnose arriving before the oth dav oft \lav. 


1] 
ISG. should have all: and Phos ivineg atter 


. . . — ; . if ; , 
But it is said in the Michigan ease. that the unoc- 


i 
a ° ee ; ‘ ‘ } | 4 ° . , 
Ipied lots are to be solid, and the proceeds invested 
i 
" ae = b- ' 'y 4 1 : - - 
ror Lie MLDLIC iT MseCs OF LING COTLMLUDILTY AS SUCH 


i erecTion ot publie buildings. . “tp porl ot pub- 


; ‘ 
“aa iii ine er _ no 1] 
» i ) Piss, (I cLth\ OLIIC] tilt ; i gig Bight. Ltheil \\ iif 
} 
mauce to the wmterest of thie On yas such — 
" . ,} . : - ’ , st ’ 
ire suggested In the OP TIO O} \ir. FUSLIC Belford, 


' . ' " " " 
Hlere avalll those Who contend 1 Lhe lea Oo 
ee a 
(] Pipi¢ rust. supply rine “LLP EM ~ ; ; “(53 7 a (1 is 
' ‘ ; 5 


' | . 4 4 } - , . : P a y 
t re siautute does nn truth ere Laoubdie trust, 


then the first onlv is for the ber rt occupants,— 


and is rest ricted LO THe’ ACTUAL POSSeSSLONS, 
As to the second, the Henencariles re to be nomi- 


} 


nated by the local legislature. ‘The legislature may 


>} . } i ‘ i 2 A ’ | 
(dispose Of} the proceeds Of sules tor the benefit of thi 
i 
ceOommMuUnItV oF t | ie town within which the tots ti 
tor the benefit of some other simi COMMUNITY ; O} 
7. ; 4 — ; » 4 
LQ] Lilt reTit lit (| [ lw? SLATC dl t Je '4ege ri Lilie’ \ trict \ 


i 
; 


qmqonuwre 1 hem roounv person or persons whomsoeve 
as rhe wisdom or Caprice mir \ suo 


ny 9 , " 
And th Is, In effect. Is conceded b i@ suevestlon 


' * | +% P -—_. : + . 

that the proceeds of the UnOCcCUpL (Ss muv ve ape- 

propriated to permanent publi rovements;: for 

| , "eh TT 

rnese, In the nature of things, nur tL OniyVy to thie 
bart . + | . 

mMmhnavoitants of rine rOWwWhn AT The aawre of} it entry. DU 


to all who come after them in u 
There is no Hhecessity to acc cne Construction 


| 


ddadopted hh the CoOUuTT below mm ordel } rive ePTTeCT 


ee iad 


“oon et A NE NEA OCEAN 
_ ek er ge = or ep cn res eed ae 
. re, a ‘ F 


ts) 
Laci tf 


ee 
Ises TO! 


( ‘ook 


: 
rhcovtl> 
i J 
| i io 
’ 
—) fF 


“lienoe to a 
COUTT. 
sc? 


\ 


CONSTITUE 


> 


i 


ing arule of property 


Sf | 4 : 4 > 
e cited to this proposition 
| 


‘ | J B- 
7 ( (did), B49 
ite ? 2 Colo st} 


(upon thi egpieh ap PSO). 


ana occupied if with his 


then eonveved It to lsnae N. 


, 


( Pp pEa 
i 
i i | 
? 
’ i¢ 
’ 
~ 5 : 
‘ . | 
; : 5 
‘ if 
i r 
7 
. ti 
5 F ; 
Cd i= 
j ‘ 
v ; 
| ji ™ - ' ; 


,¥ 
ilis 
. . . 
f 
. ' ‘i i se 
‘ Liat s~iif 
’ P " } 
the premises 
i 
* | ’ 
:1 (ii Beieiee 
, 
‘ ; sf s/f 


> 
t b lila 
' . 
¥ ; ’ 
1, iPitiv’ ii 


ic 


' 1 
a. ‘Fi 
+ ‘ 
2. 
{41 ' i 
' 
i 
4 
> + > 4 
i 
yet PF ie 
\- = 5 
. ‘ 
1 
' ' 1 
: 1% : 
‘ J 
rig ; 
Lat 
‘ 
' ‘ 
' a ;} : 
eae i 
ii ai 
j 
7 ; Ps 
ssf 
(pid) 9 “si 


i Wiis 
| 

\i | | 

Wer 

rit I 


SiLiiit 


May 


¢* 


i.) 
. 
preie Tals 
sia **.e4es 
— t 
cr tiit’ fg thi 
. ‘ 
Ti WW rid) 
i ; ~ ‘>\\ 
ti ' (>t) ‘ 
j ' 
a ~ mares 
' . ee ; 
’ 
ith | 
° ;if¢ ~— ' 
il »iait 
j 
i ‘?i ; 
till \] 
; 
7 
j t 4 
‘ii ; ' 
l- | t | 
; F 
KRICYV, Liat 
, 
’ "ss 
entered 
} | 
til Line 
e ; 
'» ;\* > ; 
LETTE POPOV! ‘ 
H 
Adams 
; 
’ ,% 
Lhe sale 


yt] 

»* j 

; lik 
i 


ovember 2O 


Cement ol 
4 at & } 
i ryt). ( ii~ 


; 
HOUSe 


Binkl \ Ss 


i ae 
ee 
fk 
| 
i sf ep 
&g 
| 


ital ati ee 


4 


| ] Ol . » ai . {" - 
in each ot these cases there was cleal proor of an 
actual ocenpancy, and bona fide improvement at the 


date of the entrv in the successful party. 


[In this ease the defendant, by the confession of his 
demurrer, never had either. The possession lay 


vacant until the plamtiff’s entry in 187%. 


ur contention that as to the lots vacant «t the 
date of the Cntr the trust remained il} abeyance uli=- 
til L) cl subsequent actual OCCU Paley the beneficiary 
appointed, has never been made, except In 


‘The ( 1t Vs. Lent. betore eited. 


[t is true that in Cofield vs. MeClellan, 16 Wall. 
33. Mr. Justice Hunt Says that “Those in POsses- 
the lands when the entry shall be made by 
robate judge are the persons for whom he holds 


it land Wn trust, ana tO whom he Is rt) make the 


lat Case, as mn other CUses, the evidence 
was found to be “strong and quite convincing” that 
“at the date of the entry the defendant was in the 
with valuable improve- 


actual possession 


ments made therein. 


As appears bv the reporter's statement of the Case, 
the plaintiff claimed “a prior settlement by one 


Preston in bso. “ convevance by Preston to Hall. 


Caliht LO Bates, ad CONVeEVahce bv Bates tO the CoOll= 
piaiInant., But chnere was no pretense that the plain- 


iii had ever presented the statement of his claim 


ls 


; ’ . + . . 

’ : . ‘se ; ‘ ' : : 4% t ‘yey f . 
LO cine probate juage as required y the territorial 
} 

if risiatiuyre 


‘The question was therefore two-told. to wit: Ist 
Was the plaintiff the first occupant . "~nd. What 


was the effect of his failure to present the statement 


of his claim to the probate judge, within the time 


aor ; 
limited Dy statute, 
: : , i j . - he . ; 
it is manifest that the resolution o nese questions 
does not involve those pore sented In the present case 
7 ‘7 : ° ’ , : 
‘he remarks of Mr. Justice Hunt were therefor 


mere dicta.and inthe language of Marshall, C. J... in 


( onen Vs, \ Ire’inila, OUuEHNL NOT LO (| Lue JUCdL- 
iK- | 4 | ‘ . 
ment in anormer sult, When tiie “ presences 
; 
| | (LECISITOTN), 
‘ a rc oe 
t) \\ i} we. 
‘ * > | . ‘ 9 ° - wy 
Lhe “rule of property for WI! r adversaries 
; | : ‘ ’ ° " 
contend depends, theretore, on ti decision Of on 
— 4 : : ' ) ; 1, 
state court: the deelsion hi GTie ‘ ridit COUTL Cle 
.* 4 ] } : . en we are yet 
vided: and the dictum of One TUS! nis court. 
’ -_ .. . | - oe ineaiiiad eC 4) 
Pept) Wilidt pOPLTLe Lp sibitii ‘ae CTTOPrS OO sit 
; ’ 


eourts of Michigan and Colorado control the interpre 2 


fation of} federal STHturces Tor OLrner sStares and rerri- 


And what shall be said of this rule of property 
when this eourt shall hereatter by called upon TO 
\ the s<tihie in eontroversies petTween the inhabi- 


a 7. 7 
fants or the state ot} Nevada, where, 80 long ago as Tih 
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the benefits ot the act ot CONLZTCSS Tit must be ant 
actual occupant, 


‘Tredwavy Vs, Wilde 6 Ne TS, 


ar th pe dae aE”. i le Fane teen tag: dee ae om — 
16 

( ; ar tl 
Lhd ti Li1@C@ a of eoneress was ttendaed for the 
I asd } + ’ ‘cc {° | _ ~~ Ae , + | \ 
OCHeCH aha MOLCCLION O18 the actual eitizens of the 
town, and that it was not the intention Of Congress 
a a “pied lands within the town site at the 
ree UOC capris Liitis ya iil il tty yeil sELt ‘ i 
= | f : 

i Lhit Ji Lil ener’ \ noua hat il Lilt pro A. ry ()] thie 

citizens of the town 


rhe eCOnVeVanece O} rhe Hrovare nudge of April WF A. 
‘ i e/ 
| a ~ : | , et ' . .- . ssa > > ese sa 
L). 1875, 1f not by virtue.ot their prior occupancy 
, +] ee. ] , —— 47 ie . , - a 4] 
Phe bill avers and the demurrer admits, that tile 


lots in controversy were vacant and unimproved af 


» san hi ncenneenl | ; P b - 
it the Interpretation given Oo the statute by the 
eme ¢ f Colorado in The Ci Ken 
supreme court oO OIOrTaado 1th iit ity Vs. Rent, 
1} ai] . — ' 4 ‘ — t | . - 
shall preval In this court, then as To ft lese premises, 
* + : | ' j 4 ‘ , > :* 
the legisiature had absolut power of disposal. 
re ° 5 p l,l] 
They might devote them to public use, or allot 


them to any private person, supposed to be deserving 


cere 
‘ 


8. A. DD. 1872. 

This act Was Passed ce supply the detects in the 
previous legislation of the territory, supposed to have 
heen developed LD Lie ae ISIOD ot the Supreme Court 
to contorm the law touch- 
ing the disposition of the unsettled lots to the view 
expressed in the majority opinion in that ease. 

The provisions of section 9, which we invoke to 
support the conveyance of the probate - judge, of 


April 7. 1). LSs/d, Were in recognition of the 


L/ 


so : | - 
equities of the many persons who had, in good faith, 


~ 


purchased the supposed title of th ounders of the 
brown, and by accident or their COW Cit fault. had by CQ) 
prevented trom recelving thr COnVeVAnCe ot the pro- 


bate judge, 


lhe prior collusive conveyan to (hase did not 
| : aanl - ; - r ‘ | + 
OvOSTrUuct the legislative Powel In this respect ;—pelng 
, , . : , . : _ . 
In contessed violation or the recu tis prescrived 
+] + ¥ ff «2 +4 
ny the territorial laws Ol Ldb-4 ‘8 4. 2) and O)}. it 


° | : ' " 
Wis void by rhe letter of rne act of} ress. 
} } a a ' } 4] 
A] such conveyances Will on DILL In equitv DV the 
Uildier Lil DrOVISIOLIS ()] 


grantee of the probate judg 


=f 


the act of the legislature of Colorado of February 


5, 15/2, be swept out otf th Way, ads CAD ssiy held 
‘ 4 ‘ 
by the supreme court of Colorado | Downing 
Bartels, (M. 3S.) 
lf by reason ot either actual Prior ¢ CCUPANey, or 


the conveyance of the probate judge of April 17, 
1878, the plaintiffs are eutitted to th premises, the 
detendant Must be deemed to hold as a trustee, and 
may be compelled by decree to convey. 

Silver vs. Ladd, 7 Wall 228. 


Clayton vs. Spencer, 2 Colo ol. 


Vv. 
The lapse of time is no bar to the plaintiffs’ 
equity. 
|. Because until February, 1874, there was no 
statutory limitation in Colorado, upon an action to 
recover real property. 
Acts Colorado, 1874, p..177 


18 


2. The plaintiffs are entitled to relief, if at all, 
solely by reason of their first actual occupancy; or 
by reason ot the COnVe Vance ot the probate judge, 
of April 17, 1878. 

Kither of these events is sufficiently recent to e@xX- 
empl the cas@editien th qeipéa taatory bar, or the equitable 
maxim against stale claims. 

EK. T. WELLS, 
for Plaintiff Li krror. 
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xecuwlce., CK wiedve or ae verany ceed oft convevance there 


] } ‘ } , , y ; ] . 
s hereinbdetor entioned, to any person or persons Claiming 
+] 2 } } } 1] 
titiced MOsucn Gadeed,. sucn person Or persons shail pay OT 
» ‘ . by , $ #4 — ¥ » oh “cy hile } 
LO) n or them ié@ Sum Of money cNhargabie on tne part 
hy ’ . . - 4 — } -— 1. } } > } . , ¢ +] . 7 + o ery T 
le@TeOT, tO Ve f iveved DY sucn aeed, accoraing to tne statement 
‘ 
7 tf mentinned in the elevenst ots ‘ t} t th 
: LULVUI ' ee leee i‘ ciel jas Fah it yentn i rion t)i ‘ iis At - ‘ 
a . »] ] Lo 81 
un rminea by the proportion which the quantity 
~ = _ . } } ] = o , - = le 
i tne iand to be described nsucn aeed, snati pear to the whok 


’ ’ : , 
intity of the tand Of whicn it is a part, compared with the 


7 ; : /. } } . . 
vhole amount thus charged upon the whole quantity of land, 


ogetne wit Cn nterest on each of the money items ot such a 
unt, at the rate of twenty-five per centum per annum, from 
he time when the same account, and also such further sums as 
il be a reasonable compensation fur preparing, executing and 
f knowledging such deed, and the fees of the ofhcers taking the 
icknowledgment thereof Provided, Vhat no mayor or judge 


ling such lands in trust. shall be entitled to receive more than 


’ ’ 


ity cents tora deed containing the des ription of one lot, block 


r parcel of land, nor more than five cents for each additional 


ot, block or parcel of land described in such deed, and no clerk 


ft any ine orporated town, shall be entitled to receive more than 
ten cents for attesting with the seal of such town, the execution 


4 any deed by the corporate authorities of such town 


sec. 82 After the expiration of ninety days from the time of 
the first public ation of the notice mentioned in the third section of 
this act, the corporate authorities, or judge or judges, holding the 
title to the lands described therein, shall, upon a reasonable de 
nand or request, and upon’ the payment or tender to him or them 
if the moneys mentioned in the twelfth section of this act, ex 


cute, acknow ledge and del 


ver to each and every claimant, or 
issociation, or company of claimants to such lands, or any lot. 
ior k. par el or share thereof, a deed ol conveyalht e thereof, as 


rescribed in the second section of this act, and according to the 


+ > > 
La i Dcicie ate | , 
; 
; ? 
yurth section of : Provided 
,? } Ve ,% . " | ’ y ¢ 
pi ‘ yacht it. ¢ Sipcii iM Lt A WitCduyved 
4 
, } " " " 
t. block, or share ot such lands, to w 
7 ahi ’ ’ " : , see? | } mtr . 
CUTILE S| ~ mants, until the con \ } > ive 
, set 4 ~ ; , | e ’ 
CCl st Cad OF aelermimead, inh the mal I &resci 
cl Her y ’ } nmrr ‘ ; ’ +] } : 4 
triad WH) it ¥ i Ly Sii¢ il ¢ MIL rOVe}TsSS | rt ~ € tic’di All 
let mined. ft) r raft t} ' . ' } 
LeTININeC, ne CoOTrpor;ratt ! Norities | ives sna 
~ 
\ l,l , 
1pOonl cr iA cl manda, or request nal | “ an r té¢ nee | 
+ 
; , ’ “ 
nei |. i. i ] : 
Hidy 6G eat mn Cieet Ci Cony \ tig ‘ \ 4 i | ; rt’s 
ir Share therein, the right to w h sha thus asce! 
, 
' , " ; . 
tritici td) rie pe rscon) OF pers S re \ } ; mn? 
edi to the sam 
Sec. 14. When a town site is tered der 1 ct of ( 
_ oon 6 } } 
JTess ment oned im tnis act, DV tne corporate trnorities oO} i 
. : " : ‘% } 
| r oy 7 , { " ; . . " . - . 
hncorporated (own. adeeas snail De macs mvor or oO 
hiet ofthcer of such town, for the tim y r the corpo! 
a 
: | ‘ } : 
' , , . ‘ ‘ 
ite ~< ii ; Suci nCcOTpota 4 t wr if ‘i t ’ { i ' IA 4 
7. ’ r ,7 ’ wi nel * ] : ' ; 
he SOK ta ' 7 i ata it Sit } COT , > L\ iV cl 
} ' ' ¢} | 
tee Maer i SCTAW | rT pi Vate SC Ai | | i yor or one 
Bs : tT ' . + | 1 9 ¥ . r ; 
hii iti i LLLE SLC iy rit CiCTA Ji , ‘ vi «cl 
\ rm ti | ] } | ‘ 
; " . >) + y ¢ y ‘ 
When the tand is entered Dy th lige oO ‘ of the county 
. : le ea ll | ] } aael , i 
ourt, deeds shall De signed Dv such Mmidiy ry LF LIMier fis 
r t }y P ryrt .F : ] . | 
Fr inell DFivale sCai OT sCcCTawi 
Et 1s In case any judge who shflali Nay rea any sue 
neo mneder the . ' ' { the sack act : i , nel th 
Liati ui it] ‘ Lile Provisions ‘ji Sei scl itl a4 _ 5 > Pe Ltiti itis 
. ' ‘ ‘% . , 
ecome the sole trustee thereof, shall be possessed of or entitled 
’ th pa v. , ‘ ] , ' 1 i ly ' ri 7 ’ \ ricr (Ff 
Oo tne same, or any part, iOoOt., DIOCK OF Snaft }  # icc OTe Ing to 


ind by virtue of the provisions of this act, and sciaim or rngnt 


shall not be claimed adversely to him by any person; he shall 


ve, and be deemed to be seized and possessed of the title thereto, 
ind the estate therein, to his own use, in fe simpie, ibsolute 
free, and discharged of such trust, and no conveyance other than 


the patent of the lands, including the same shall be necessary to 


perfect his absolute title thereto 


In case such land or interest, or share in such land, so claimed 
yy such judge, shall be claimed by any other person or persons 
idversely to him, the conflicting claims between him and _ such 

other person shall be adjusted by settlement, or action, as here 


inbetore prescribed, and in such case of action at law. the issues 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1566. 


No. 238. 


ELIZA ADAMS, JOHN D. ADAMS, REMILLISON ADAMS, 
ANDREW J. BARNES, MOSES BARNES, BENJAMIN 
BARNES, SARAH VINSON, BENSON BARNES, MATTIE 
SHROPSHIRE, PATIENCE LIGHTFOOT AND MARTHA 
HARDY. APPELLANTS, 
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BABIES: ‘A BANKRUPT 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE SOUTHERN DISTRICT OF GEORGIA. 
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nai petition on file the loliowing, 
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eed of assignment of bankrupt’s estate me 


ial sta | dius 
Lhe cierk that no certificate oI exempted prope rey 


xX ' ¥ : ’ . | ’ 
\ Lio | Ss. district court, southern district ol 
| Fi > , y | 
nkruy In the matter of B. B. Barnes,.bank 
— > 7 | os o | + yf ; 
» - ‘ Ji Vitel i scl it ()] DANKTUD! ‘e real estat 
a 
: : ) ; 
= ’ | Sr te 1} ee ger SO yt ty ) Ry \ | i] { ‘ ril- 


} . } } } } ! 
bv commanded that of the moods and chattels. 


. » 2 a ‘ ’ - + . , P ae . 
, of Bb. B. Barnes, agt. for Moses Barnes & Brothers, a” 


; j 4] _ } } } 
- » De Made the sum oft — dollars and — cents 
} 9 . : ; ] > om » £ . , " 
miiis, 1b pelng the amount of thelr tax fol the veal 


nd the further sum of fifty cents for this fi. fa., and 
thereof to me according to law. MHereof fail not. 
my hand and seal this 5 day of April, 1869. 
DS eee, 2 oe, ee Be 
Per A. ANDREWS. 


Rogers Dist. ‘Tax Ji. Fa. vs. B. B. Barnes, agt. for 
brothers, $06.00 fi. fa., 50. 
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ipal and cost on the within tax ft. fa. May the 13 


A. ny PR EST N, She riff. 


' , , — 
OF AMERICA, Southern District of Georgia. 
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Heyward, deputy clerk of the district court of the 
f America for the southern district of Georgia, do 
that the writing annexed to this certificate is a true 
iginal file and remaining of record in my 


hat said deed was not fraudu 


] . 
ient \ 


y ‘ ‘i. 
aith to the said nine (9) named persons, all cl 
now bankrupt, but the same was but a small ] 
Barnes owned at the time. ‘The said Barn: 
he made this deed of his own property about 
I money, be lore the War, as much as I ru 
portion of whom was the consideration for w 
not the only, debt that Barnes then owed was 
and besides these heyroes he owned a on 
sides the property named in this d d, of a 
(1.200) acres, of the then value of twelve 
good money, & which said Barnes conti 
adjudication in bankruptcy; also th 
(34) 7. 


at th 


LIQ) cle 


spondent Is not lamlilar and persoll 
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, SO that the sald Barn 
4 } 
this deed in prop rtv. other than 


at least fiftv thousand dollars in goo 


e Lime did not exceed SIX thousan: 
bts since of anv amount. his whol 


adjudication in bankruptcy, other than 
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WILLIAM ASSIGNEE, &C. 


‘ , , . 5 
P } r ] _ 1) ce 4 liar al rif ly 11). 
LO ior the purchase OI siaves, amounting to Olli avout SIX DUN 
. } 
| L (S600 vt thi ud deed was not fraudulent to hinder, de- 
(lied i A .\ Lillis ‘=e = o Sie e.e | <A a ‘ cia i { a 
, : . ' , 
; : , — lsam } wing * sald 
() ie] Ll iit & ection ‘.) any (it it ci lle ana OWitit’ ) clit 
" = ae } 7 : ] 
8. : rt. ‘ ' eisai “ory hic 
pAarnes li ras a na fide AGVAaANCeINeL I LO his SHuld Chiliadreh, W en 
: . . > . ; " . 
Lid | lord 1 t the time out of the great bulk of his 
MQULC oe | ALIN UU LO GO al Lilt vitii¢ Lat wil d <A 
' . _ ; 
. , 4 ' To ‘ * i his le] + 
‘ val ’ 5 Iperavpunaance out Ui Will j LO pay fii iis Uf tS 
} . las ademas 
: sequentiv created & to make similar advancement 
i * ° . . 
a eT ' 7 ; | | x 
,z irehh aiso, W Salad deed was aeilvered to lis sald Chil 
1? ae tlarl:’ thee tf enn ut r wOonri Ol (‘rawford 
aren WwW recorded 1n the cierk s omce oO} SuUperlo ( iit I ‘ 
: . 7 ? 7 | ] . ' 
; . loa ty I iat 
county, wherea portion of the land iay,on the Gay Ol 
° - ; ’ ’ f° 
> ’ { - 2 . . — J. ) maig vase: . 
6] ioo4. W a part 1n Hiouston country, where the Dalance or the 
land lay, in —, 1874 
6 ‘ . ' . : , } 
| Va" ‘ , , “> 7 £ 
It is at the said Benjamin B. Barnes was adjudged a bank 
? } 7 ? . ' 
r ’ v% | } 
{ ~ iegved | iC SaAalQd petition Dut he was not a Dal KPUPD al 
, . 
' . ' 
Lhe tim«¢ nsoivent, and there was no occasion fo) his appli i 
? > j > . 
+ ry t + C cq }é ; 
L10n tor 1 I it r SAIC at oO} Lone CS: vu thre idi Chan 
| le health and 
, ° & } i 
b. Ba nes Was |t | Le an ¢ id Mat) Lidl ill Vi a res ie neaitn an 
Z | y* , 
Ll i J i@P ¢ teInporary aberration Ol mind, and Was CarPrrice 
} > ' 
before a | i States commissioner, one Joel R. Grithn, & then 
i esos § es 4] : r oo ie 0 he oe 3 
M naeavore | \ (lis \\ it -. Who is hot Lie Ih) Lie] oO] Lilt ehnidaren 8) 
‘ . ‘ ’ ’ } ; . ar . 
- Dial rup ea 1h sald deed, DUtL Ol a voubnger, to use, Dave, 
° , 
} ] } is ‘ cl ’ m 
jm Swear to : iu Sunder the adirection Ol second pe rsons With 
} : \' } ! 
out I Lis us oO Vhnat he was doing, ®% it Was thus > 
' } 
, 4 > , 
thie | ’ ‘ iii QO} Less perso a Al Liie SOEPLLICTILOCTI I OT] 
7 t , y 
; ; | re hy} 
eae he \ i ~ i i ‘ is \\ ht ) 1] eenee ii “1d S PICA LLICS cL lis 
. { 
property Lf Vas hot so in iact nor 1s 1 now any pal Ot tiie 
, i ‘ " . } | 
{ ' ~~ . va ; " *c) ) ? o 
iSSeELLS O] Lie estate oO Salidl Dal KTUDL: cll O] which LheSst respotit 
qenus expect to snow py toe evidence oO! sald bankrupt. 
3 : of . 7 ary aberratio} ' 
62 - has never recovered from said temporary aberration pro 
’ . 
} | ‘% | . ’ i i - he 
Cad DY VSl uries shortly be ethattime: & by othe 
j ’ , Bear f 7 
D i” — | - << ' if = | te j oo AS rial [Le] thy C\ ition of said 
| , . 
’ > , . " 4 t 
deed ifo1 enjam arnes delivered the possession 
: ‘i, ail | 
Ot «< “ i} Vel LS ie] Nn ivto the actual 1) ISIS 
] : } . 
SLO] O] \ i ’ D> \} ‘ ‘ | ' 17s Loere if} nati ‘ +} id) 
. f } } ‘ . ’ cyT } rmvr a 
OCCUDIECdG aA sed | ier said deed tor himsel!l @& cotenant 
’ , 
\ " =f 
ePOmM f sever rm & Ui i@ sold his otnel prop rey A 
. . 
P ; R t | 
moved to .a> ’ iis sis i \irs \} SOL} il oOo, Where Lilt 
, > . ay , 
+] nan ' ry 4 f ‘Tes onors 1n s | deed had resided 
‘ Littl phic CoLsACLlivs Tacao (m ' biti i cli i ict 
. . } 
. } | } } = 
ior a NUMver? OL Vears previous \ Lonen fhe CTL tht por mises In the 
. : ' \ ~~ } > » Bas i» AD . ] +> . 
possession of one Joseph Wright to hold for him & the other doners, 
: } | . | , » aa # . — . , ‘Sc F 
but WilO supseguentis el Benlamin marnes mto tbe POSses ion of 


said lands, to which all the said — were willing or rather did not 
’ ] } 4 : " ' ] ll ar | | ain 
oprect, WV he, Lhe sald I eCnamMIn, continued to hoid ans Use Salad 
, » . ? pe - . : ‘ , “a 
WX prope rtv from that time up to the application in bank- 
i ‘ . i : , 
: | ‘ . sy ’ a, 
a: ruptey, not as his property, dut as the property of said donors, 
. . > +" a : . ks . , a 
as bamedad 10 sala deed, aiways repre senting said lands not 
to be his, but that of the aforesaid children; he keeping up the 
| cr ¥ tec Ar 3% rAveme he a: , 
prope rtv, Making all necessary repalrs & improveme nts on the same. 


’ 
’ 
i 


WY elving in and pay Ing the tuxes thereon as the property ol his sald 
1 his said deed, — consenting to his said holding 

: . ’ / . a : } . ” » 4 . 
W use W not int nding to interfere with him in sald use so long as 


GQonors Il 
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| — 1: ‘ , 4 —— oe ' ; ; 
he might live, although they had the peri right to do so, his said 
2 all 4: +. . . + sat wr } 
donors all Lune time continulng 1N possesslo! sald deed. 
’ ’ | ? ~ ’ ae . . ; . . .' * 
Now that the said ¢ OL1ller, assignee, DAS LAKeCN Le Pposst ssion OT said 
, > | ] " rivine +] * as f+}, ’ 7 thy, : " i -* ' tha ‘ " > . 
property, aeprivihg LUeIr Tathner OL Lhe Dent L OF the same, -— I1nNSsIst 
Lf | ' 7. ‘ | ryt f +}, 7 | roll ’ ? ’ 4 ry 4 -—T ] ,Y ’ 4} 
Lig ic Ss Lit ACCOUNDL LO LICH IOTALL TEN & |} sderived trom the 
’ 7 ° , ; . + 
’ © vs. : 7... > , + » ” ; r * e ~ . . " 
use and OCCUDALION Lnereo!l since fils ADDO lent & appropriation 
oe i A 
thereof instead of to said b inkruptl Ss estat 3 the same ts their prop- 
: 


' ’ 
i 


erty W not that ol the bankrupt, & they pray ur nonor to so direct. 


’ 


Ww they will ever pray. Lhe y aiso hereto exhibit COpy ot ietter ol 


attorney to said John D. Adams. 
RICH’D F. LYNN, 


J t . an 
lit’'y for Respondents. 
a 


’ 
j 


in this vour forevoing answer for yourself & the other parties in- 
al” ' . : 
terested In tne sani § true, SO Tar as the sal iepenads on your owl 
} } - ' ' , . 
knowl age, % so tar as the same depends ¢ Lhe Knowledge or il- 
formation derived from others you believe them to be true 


JOHN D. ADAMS. 
Sworn to & subseribed be fore Thi this LOth day of May, A. L), 
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| SEALED. | MORRISON OGDEN 
' ‘ > ; "if 
i\ ij i , Bi L 


‘ . ' 
Mid, ’ f fay 
(sRFORGIA f ; ( OUNRLY 

’ ] 7 r . c 1 " 
" | = ’ 
bh ’ i l niaae aiid Cllvel | } iiivii oF Or 
‘ . , . : 

Dept ‘ a t Vedal i OuUl Lord { a l ci 4 ~~ > 

, } ' } yr 4 r) ee ’ 1) 7 4 ? war ’ YTV PVT «uy \’ ‘“., fF sy f 

LLITee, WeECII CLITA >. MLL LIS, CUULILY CA Laie 


65 aforesaid, of the one part, and Moses barnes, John Barnes, 
benjamin Barnes, Patience Lightfoot, of county ——, Texas, 
Andrew J. Barnes, Sarah Vinson, Martha Cowart, Eliza A. Adams, 
ih barnes, ' the , wtat aforesaid, of the other 
art, witnesseth: 
That I, the said Benjamin b. Barnes, have, for and in considera- 
tion of the sum of ten thousand dollars, to me in hand paid at and 
before the sealing and delivery of these presents, the receipt whereof 
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. ¥* | ’ . »L } ] ] a he | ‘ yey??? ; i ‘ > , ’ . r 
LS hereby ackhowieaged, granted, bargained, sold, and conveyed, 
and do by these presents grant, bargain. sell, and convey, unto them, 


’ 


the suid Moses Barnes, John Barne s, Benjamin Barnes, Patience 
Lightfoot, A. J. Barnes, Sarah Vinson, Martha Cowart, Eliza A. 
Adams, Remillison Barnes, a certain tract or parcel of land contain- 
Ing seven hundred and elght and a half acres, be the same more or 
ess, known and distinguished as lot No. 197, one hundred and 
ninety-seven, part of said lot lying in Crawford and part in Houston 

COUNTY ; fifty acres of lot No. 196. one hundred and ninety-six 
66 northeast corner of Mossy creek, being the line, one hundred 


—— 


’ 


acres: the west half of lot No. 219. two hundred and nineteen : 
I— 255 
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undred and twenty; thesouth half of lot No. 221 ; 
d and twenty-one; fifty acres, more or less, of lot No. 23 
1 and thirty-one, the branch being the southeast line, 
northwest corner of said lot and five acres up and down 
ot No. 196, one hundred and ninety-six; also water priv- 
nber 196, one hundred and ninety-six—said land being 
n the sixth district of Houston count: . 
50 aeres of lot No. 196 and the northwest — of lot No 


ire in the sixth district of Crawford county 
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pa 
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iold said bargained premises unto the said Moses 
hn Barnes, Benjamin Barnes, Patience Lightfoot, Andrew 


avs ' ~ “)y 7: lame , , 
irah Vinson. Martha Cowart, Eliza A. Adams, & Re 
, ‘ ; : 
nes, their administrators, executors, heirs, and assigns, 
" . ’ 
li the rights, members, appurtenances, thereunto al 
} ; i } 
| orin any manner belonging, totheir only proper bens 
i 
i j . } . » . > ’ 
| i} ij} revel and Live = it] Ben Mit 5 rl cs iol 
i¢j Liis itors, executors, aha assigiis Wiilt W rant ind 
! } 
‘ ¥ . i«y ' ' : 
(j Live ] ‘Fill and title thereof against thie { il i = LiemM- 
f 
Loe! person Ol Hersons Wilatever. 
car? , t Ti \ gel RB ys ET + '.) 12 oy yey +} ] " 1) 
vy} iit ici ‘ i Saiti en wan ’ i>: . £eCcae Pil si biTivy nto 
y* a a } } } } 
4 is * . . ey | ' . , ‘ , . ‘ , Ba . 
W allixed DS Seal the gay and year avove WrIitLell 


SUPERIOR COURT, CRAWFORD CoUNT’ 
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, : . ° _ ; ’ , , , > . _ 
: vet. +*> 7.t . , , | ' ' . 
Ali iOrTeyvolng qgeea recoraed in the clerk Ss om ve. ou" 
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\) Sald@a COUTALY, 1 MOOK Cy, pages Obs (\ HU yt) UD] 


JAMES J. RAY, Clei 


. +7 | ] éé } i ‘ay * 
PUCU itll VOUOK ). Daves ti & rt, 
OD nan 1QrA ' 
’ =e GS. A 5 i 


N Llo U.S. district court. southe rn district oj 
Iptcy In the matter of B. B. Barnes. bank- 

ssionee Io! order to saie ol lands unde} ecLlion 

~ - _ertne | copy of inswer of John J). Adams, 
dM 12th, 1876. Jas. McPherson. clerk. R. F 


. a ae s } . ’ ’ 
lc vit, at the February rules, 1880. of the 1) 


,* . : ° 
1] ; vay , | ‘ ~ 7 *7 CT "Tse r ’ " P ] - 
oa ' as a" southern al LT1ctl O] Creorg li ‘ com pialin- 
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hxc ptions Lo the Answe r yf Di 
Wa. E. Cottier, Assignee, Compl’t 
and 
Moses BARNES ef al Def ’ts 
Bill, Ni 
xceptions on the part of complat 
\I =f Barnes, Jno Barnes, e 


section or subdivision No. 15 th 


" ’ , 
i answer, and for grounds ol . Ce] 


The matters therein contained are 1m] 
Pet portion of the answer specifi ) 


~ 
d pleading 
j \ . ’ 
7 ;y) Ls "Sis wy ‘ 
CO Lins matters envtlrelyv 1rreievan 
nt to anyltping contained 1n said 
& os ' ° | 
sel up matters proper tor cross-t 
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2 ELIZA ADAMS ET AL. VS. WILLIAM E. COLLIER, ASSIGNEE, &C. 
8] Equity Subpena 
j j 
| NIT] STATES ¢ \ MERI \ ' 
Ni nm distract of G | 
4 i> . . ‘ j ’ 1°, 
loses BARNEs, | 1. ADAMs, ef al., Comptts, ) 
In quits 
Ww. E. Cotzuier, Assignee, Det’t 
(‘rocc 
‘| Lit Pr it Of} | cj Stites of America vO William I. ( ol- 
. ) ‘ecniamin B. Barnes. bankrupt, Greeting: 
. a ‘ 
tor ¢ iin causes offered before the judge of the cireult court of 
the United States for the western division, southern district. of 
Gi you are hereby commanded and strictly enjoined 
boat i \ r all LI r matters aside, and notwithstand ne anv other 
ey l pers l] Lapp the clerk’s ofhice of the said 
CO vheresoever the same shall then be, at rules to be had on the 
fret M ‘ lulv next. to answer to those things which shall 
I Ul) I" pe ovyected to you in a Dlil of complaint 
OZ 1) cross-bil] nied y Line sald complainants, and to do tur- 
( ‘ i CCReLY ¢ vi LI the sald eourt 3] , l] have consid red in 
th i tois vou ma 1] nowilse omlt ul 7 ra po nalt \ of 
1 undred dollars 
\\ at ~ t | I] TIOTavD! \lorr s(>T} I? Waite ( nel Justies Oo] the 
Supreme Court of the | ed States, at Macon, in said district, this 
Isth dav of May In the year of our J ra Ol thousand eight hun- 
ared al L o| Ly-one, and ol Amel Cali Independens Lhe one hun- 
dred and fiftl 


|L. S. OF THE COURT. | WILLARD P. WARD, Clerk. 


s* , 
Vii ivi } — i ne Gel ceresea = If iulred to enter appearance ih 
. ' ’ , : 
Lie ab Is hn the rK S OT on or vbetore the day to which 
> + . 
LOIS Writ S111 es potrnrnal | \\ t} ne Mn: be tal l 
! ; yi {J} LA 4 cl ; ; MAL ILGLWL' iCl Wiest { Diil rmieat\ ( a AC Li 
pTo ‘ rye 4 LF ol hist r)] ij 
a?) om ) i) r > Pow 4 
WILLARD P. WARD, Clerk. 
‘ ! ’ 
R | LYON 
f ; i/ / SOl 
ie/ j f | j O} Ne i, 
sery : LW] lad ACKTHON wed WwW all other a further serv- 
. | * 34 ww 
ice «& ived iodtli \ia i i 
. . , r\T) . 
\\ , I. (( a Ll ko] \. Assignee, 
’ > ° . | ’ 
By SAMUEL HALL, His Sol. 
. " ‘ . i] 4 j } ; | . ; ] 
er Lit sement: Inthe circuitcourt of the | nited States forthe 
' : & ease Fes! seal : , ° 
‘ ‘ : (] 2 . ' ) Cre ry > ie pul ruies ISS] \loses Barnes. 
ji — \ \ > J } en on | . 4 } r 4" ' } ' 
Kliza A. Adams, ef al., complainants, and Win. ky. Collier, assignee, 
agaeiehnaant nh CQUILS Subpcena in ¢ juity on ecross-bill 
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.. I’. Lyon, compl’ts’ 
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ELIZA ADAMS ET AL. VS. WILLIAM E. COLLIER, ASSIGNEE, &C. 


, to wit,on the 13th day of May, A. D. 1881, the com- 
piainants filed an amendment to their bill in the words and hgure ~ 


, 


Amendment to Bill 


| : j ] - ] ' : : , | . . ; > all 

5th Cireuit Court United States for the Southern Dist 
o' j . eee : J ’ ’ on ‘ } sé xy 
Western Vision, ol Georgia. In quit Vy. 

WiLtiAM E. CoLiier, Assignee, vs. ExizA A. ADAMS et al 


ae 2. 4s r } 
Dlil ior ecancel-ation o! de ad. 


’ gf¢ ; ;, , : 
Leave of the court be Ing given ior that purpose md the par- 
‘ | ‘ 
* . oe is . . . ‘ : : . 
Lie by thelr soillecitors, consenting thereto, 1 he ¢ ompianbant 
mes and nds his bill bv striking out John Barnes: 
‘ mes and amends iis Nii OY SUPIAINY OUL JOTI MIT LICS as a 
, : , + ° ri. -_ 
y tonerel ne | n aead at the time ol the hhiiing of sald com- 
' ; / ' } ni} a4 iT} ’ +}, aid ] hn i r*?) 4} 
ives & am 3 \ i SUDSI ULI IO} ue Sal1Gd JOTI MLALLIICS, aS 
:, be | ft rnlainant’e hil] 13 R .) 3 tty 
es deiendants to sald complainants bill, benson barnes & bett\ 
i 
. } | = mn sf } » % P ’ 
pshire, the hlidren & helrs-at-law ol the sald Jonn barnes, a 
) san h] 1] — 1] 
ne applicabie to them 1n All other respects the all WaLlons, 
ey FR | » apie : 
ments, © charges OF sald Dil, together WIth prayer, 


said John Barnes had he be n tl 


SAMUEL HALL, 


,9,) — 
Compl f Ss Sol ;* 


’ 


i ae : 
ment: in the 5th ecircult court of to » United estates, Soutn- 


listrict, western division of Georgia. William E. Collier, as 
e, » Eliza A. Adams et al. Amendment. Filed May 13th, 
W.P. Ward. « k. S. Hall, compl’t’s sol’r. 
\fterwards, to wit, on the 13th dav of May. A. D. 1881, an 
agreement of counsel was filed in the words and figures as 
Vs LO Wil 


’ 
Georgia. In Equity. 


WILLIAM E. CoLiier, Assignee, vs. Moses 


>ARNES ef al. 


. | ] . lea? Ante ’ ] ’ i ’ | : 
is agreea petween complainants and defendants that t he Lest] 
} 


; : ¥ co : ; 1: . . ) . 

taken in the application & proceedings thereon in the district 
’ | ] . . . » = » * i . 

QO] the United States for the southern 


district of ¢ reoreia tor 
ale of the premises in dispute & 


i 


issue joined thereon by 


KLIZA ADAMS ET AL, VS. WILLIAM E. Ct Lil LSSIGNEE, &C 


4 |. | ; ’ ;¥ ‘ 
At Kans Oe used on the trial of | lis Cal A\ CTOSS-DItii i / 
; } ; ’ 
COUT Sif cy only Lo exception LO irreiey : ' that rie = : 
| . ’ 
otherwis phCh cll 


Def 'ts’ Sol 
SAMUEL HALL, 
f (ji ypl’t’ ‘5 


\ ft ry va | if | i® Vv ’ \l , | w | + by : ri 
Aiterwarads, to wit, on the otn day of May, iS5d1, the compia 
ants lead let replication to defendants uswer 1 the Wuraus ana 


, 


ollows. LO wit ' 


—s 


In the 5th Cireuit Court of the United States for the Wester 
Division, Southern District of Georgia. In Equity. 
Wa. I. Cotuier, Assignee, Compl't, 
and 
eLIzA A. ADAMS et al., Dei'ts 


sue ’ ~~ . 4s ; f Willia > (‘ollier , . , _ : lainan? 4 ‘ 
RHIe POCA O1 Phila ; OLlliCl, ass ‘ Lipvicd Lia lib, , 


answers of defend: 


‘his replicant, saving & reserving to himst lf all & all man- 
SV her ol] advantage of exceptions to the manifold insufhiciencies 
of said answers, for replication Lnel saith that | 
aver aA prove his said bill to be true, cert & suth nl ¥ 
| nswered unto, & that said answers of said defendants at 
Ce) 1, untrue, & insufficient to be replied to by this replicant 
| 
All of which matters & things this replicant is & and will be read} 
to aver & proveas this konorable court sha! t & humbly prays 
us in & by his said bill he hath already pr 
SAMUEL HALL 
( uplts & 
Endorsement: In the Sth cireuit court United States, southern 
district, western division of Georgia. William E. Collier, assignee ot! 
Bb. B. Barnes, bankrupt, versus ciiza \ fal. Replicati 
Kiled May 15, 188] W. P. Ward, clerk. 8S iel Hall, compl’t’s 
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LoU ELIZA ADAMS ET AL. VS. WILLIAM E. COLLIER, ASSIGNEE, &C. 
6th Cross-interrogatory. To Josias Wright: Did you ever attend to 
the mill & property on these lands; if so, when? What wages did 
you receive therefor? From whom did you get possession & 
O24 how |o O did Vou Trelalll ii charge? To whom did you pay 
th s & profits of the property while you were in charge 
of i i , ou live from Benjamin B. Barnes, & how long 
| ( vi ere? Who has been in possession of this property, 
mal , ling, since you left it up to the time that Benja- 

min b. Barnes went into bankruptcy 

7th ¢ s-interrogatory. What was Benjamin B. Barnes’ habits of 
tending to | 3 n business ordinarily? What attention did he 
VI ler the influence. of liquor? Would 
ie ti sact any business whatever ? 
» hat induced Andrew J Barnes to go to ‘i Xas. 
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LIZA ADAMS ET AL. VS. WILLIAM E. COLLIER, ASSIGNEE, &C. 


re \ . ’ : . ” . . ' 7 
lo 9th int. he answers: I think the deed was bona fide as stated 


‘ | 4} ® : 4] > eb 
rpos 6m Answered ADOVe: KNOW Hnovtouline lurthoel that Wiil 


in - LO { j - Inte ogatoru 
To 1st cross-int. he answers: I did: he did: 1t was. 
> 2nd eross-int. he ‘answers: He did send for me to write his 
| did ite his will.and know no reason therefore why I did 
not It was by my suggestion that that much property was deeded 
to his first wife’s children. because he wished his first wife’s chil- 
a8 \ | ] 7 I t | i] : second wit ’schildren to make 
he Ll equ \) nt KI N | tha KHOW Ol 
. , 
l'o | cross-int. he answers: That is my opinion, but 
4 don’t know: I think he did: |] think the latter part of 1566 
losias Wright we » the mill: by whose authority | do not 
311 el now | smvy opinion that he went there at thi Instiga- 
LIO i t)i 5 B . ries Dull gon | “eit VW positively In (70) rla and 
that Ll know « ibout a halt of mile—two (2) miles. 
\bou 20) years I was a near neighbor & intimate with him. 
[It is ; 1 Houston neat iV, except about seventy-five (75) acres 
Ww I ~ ( i 2 


l‘o 4th eross-int. he answers: I think his object was to defeat a 


l'o Sth int. he answers: He managed his property up to that time 
himself, but I think his mind was somewhat impaired by strong 


} 
arink 

Answered, subscribed. & sworn to before us the 3rd day of Jan- 
ual iISid 


W. ©. WINSLOW, [ts] 
Commissioner. 

B.G. MULKEY, [1.81] 
( om mMussrone #£ 


W. G. VINSON, Witn 


Due & legal service acknowledged, and on consent that interroga- 

ed without any commission, & I nominate 

35 \lexander L. Miller & William E. Brown as commissioners 
to execute the same—12th Oct., 1876 


SAMUEL HALL. 


© . 4 > ae . 
Alt uv for Collier. Assiqnee. 


endorsement: In United States district court for southern dis- 
Lrict OF Weorgla. ili the Matte r of Ben}. LB. Barnes, bankrupt, & pe- 
tition to subject land to debts of bankrupt. Interrogatories for Johu 
D. Adams, Wm. Vinsent, Josias Wright, for claimants to land. 


, : - ' 
Interrogatories ive a Pyrié 7. of 


}> Lit} ’ j Will | ( ll; " ; ; ha s\f ’ ] 
( i iil \ eeerieee VWilitl Pele ‘ 4 i rn ti? i 
cee ; ’ , 4 
‘> ’ ’ ’ ’ ’ 

AVS acres of land situate in OtD distr OL viord «& Ho Shon 

counties, (,eorola 
| . ‘ : . _ ’ ’ j | 7 ’ 

nterrovatories to - propouna (i to ie Cs iO resides 

In DIDD county, Weorgia, W whois a mate! Vithness for the p 

tioner In the above-mentioned case 

*& 
>erez*# 
Te.8. ist Inte rrogavor, » Ale VOU! ‘ | \ ae Lt) 
mentioned CAs your mnterest tp c\ I} | 
} j 7 - ‘ 
Tr) fi c) we ~ ic’ pDroceeaihiYes iT) [ | \ in . 
; 
-? ] ’ " , ’ P 
Hoy nite ti | Ot sey) Be > 13 ‘ I f ae \ } 
S1NCe Live eommencement of ress af-} ed proce : 
What was his capacity, mentally & pl e. at 
' ’ i 3 i 
quent to that I] to attend to his bus \ iiLits I , 
’ ! + 
Lime he was dls ed Irom doing so, sta Vv chal 
} , , » } — | 
qGisavl it" <\ i \\ bkOnY it CoOnLInNUed, (\ i iis 4a) ul 
» ¥ . 
, — . 
OL KIOWTNY 
+) ] r \W) ie : 
A (j nterre - qory nat WilsS eT) fly) i? a +. é 
} ? ; r yy ] \\ 
Into bankru} What did he exp ereb\ \ 
" . .* ’ ; \ 4 . | 
aevot or ciain a he design to ve rida ¢ +} prope (i1q] 
. | 
’ . " : 
; ? ‘ ’ J a ‘ ’ rs " ; <<? : ’ : 7 ¥ n >») ¥ ’ 
Intend to appropriate to his lamlyv 1n ion OF His estat 
: ; . 
} 7 } } } ‘) 
A how qid hea Lhey propose tO accompilis s resull MHLALe TULLS 
. . : 
& particularly how you know these facts. 

26d inter ene, How | hat +] Ries ;' 

Ord Ihwerrovgavuory. OW ion’ mive Vou So I has «a ~ 
ln question : in whos possession wert an yno contro (i Liem 
] - ‘ : ‘) } . : 7 : s. i ry as | . 4 
during that time? How long was it after Barnes’ bankrup 

: . " P » -_— ; . . ‘ . — " . ‘ } | ’ I "- : 
rore you heard tI anv counter-¢! | tt CS\ Linas e. 
SD hae | . i] . _ . ] . > " 5 ’ 
ed f Lhese matters lull\ and particular! «\ CO ¢ ~ 
7y} | . tlhhicl } »| Tat toy iy ts ; ' 
Uindael WihICtH) SUCI) COULDLECT-¢ “eee > « - s+ : Vi ‘ 


time have any conversation with Andrew J. Barnes about releas 
him from arrest under a casa & about his property in Georgia? It 
yes, When and where was it? State who were present & all that 
vas said and done at the time. 
SAMUEL HALL « 
WILLIAM A. LOSTON, 


l ff ( oliver. A: 


f TrOSS- Int ;* NOALO 


Ist Cross-int. Where do you now reside, & where have you resided 
since yvour debt was made? 

2nd Cross-int. How did you see the lands in controversy from 
25 September, 1863, until these proceedings in bankruptcy were in- 


stituted ? 
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170 ELIZA ADAMS ET AL. VS. WILLIAM E. COLLIER, ASSIGNER. &¢. 


UNITED STATES OF AMERICA, 
Ve hha rn District of 6? oraia. 


tg 


|, Benjamin Bb. Barnes, the petitioning debtor mentioned and de- 
wise B i: ] ee : ee ] } ~— | | ; 
Secrlved 1h thie lOregzoing peulllon, go herebdy make solemn oath that 
the statements contained therein are true aecording to the best of 


my Knowiedve, INIOrMation, ANG Deller: ale ado turthel make oath 


that lam a citizen of the hiteu States OF America, and that Wii 
’ ; | i 1] " ? 
pear Ul ‘ i rid aCe ALICE LO thi Sarit 


: Bb. B. BARNES. etitioner. 


— oe | } | ; y*) | , } | Tt] 4 ; | , | 
subseriped and sworn to veiore me this 27th day oO] March. A. ). 
iO 
. i ( | — ) 


JOEL R. GRIFFIN, 


/ ‘. f OTLTLISSTOVNET. 
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ELIZA ADAMS ET AL. VS. WILLIAM E, COLLIER, ASSIGNEE, &C., 


LU UNITED STATES OF AMERICA, 
District of Georaia. } 


PS | ) ‘ ° 


5 
1} 1? : laa } . . ‘ 
Maiy Cam Benjamin Bb. Barnes, the person mentioned in and 
‘ | ' ° . . . . 
SCrPDoeqcd | Live hore rong petition and schedule. marked A. 
‘, ‘ ‘7 . . | | : | Sy = : : : 5 »* . . 
la \ .) ‘Liidl +" ,. i} eee. iy ilti€e irst duly sworn, did declare Lne 
} . ie , 
d schedule to ve a statement of all his debts, &c., in accordance 


ne act Of LO! cress entitled “An act to establish a uniform 
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ippel- 


therefor by any of said claimants, that the Court might preseribe, with 
such notice to claimants as may be deemed reasonable in accordance 
with the provisions of Section 506 Sof the Revised Statutes ot the 
United States, said petition being duly verified. And on this the 
Court passed its order in writing, requiring notice in writing to be 
given to each of 

Court on the 15th of April, 1876, to show cause why the prayer of 
petitions r fol the sale of said property ought not to he granted And 
on the 10th day of May, 1876, the appellants appeared in said Court 


claimants or their attorneys, (tO appear before that 


and filed their answer in writing duly sworn to, in which they set up 
that said deed was not fraudlent and void, but was made in good 
faith to said grantees, all the children of said Barnes, and that the 
same was but a small portion of the property that he then owned and 
that he owned besides this property, a large tract of land of twelve 
hundred acres, worth $12,000.00, which he continued to own up to 
his adjudication in bankruptey, and was also the owner of a lurge 
amount of other property consisting of slaves and other pr -perty to 
the value of $40,000.00 in good money, and _ his debts at that time 
didn’t exceed sx thousand dollars, and a large portion of that wis 
for purchase of negroes, that he has made no debts since of any 
Importance, The whole amount of his debts at the time of his adju- 
dication in Bankruptey, except the one for negroes, did not exceed 
$600.00), that said deed was not fraudlent, to hinder, delay, or defeat 
the collection of any debt due and owing by him, but was a bona fide 
advancement to his said children, which he could well afford to 
do at the time, out of the great bulk of his estate, leaving a super- 
abundance out of which to pay all his debts then due or subsequently 
created, and to make similar advancements to his other children, and 
the said deed was duly delivered } 

That while it is true that the said Barnes had been adjudged a 
bankrupt, he was in fact not a baukrupt, nor insolvent, and there 
was no occasion for his application to the Court for the benefit of the 
Act, and that said tract of Jand was put into his said returns by the 
fraudulent conduct of others, the said Barnes at that time being 
quite old and in feeble health; that although the said Barnes had 
been In possession of said lands, he held and used the same for the 
benefit of the said grantees, and they pray the Court that the said 
Collier, the assignee, shall account to them for the rents and profits 
derived from the use and occupation since his appointment, and not 
to the bankrupt estate, as the same is their property, and not that of 
the bankrupt. (See Record, pp. 19 to 26 


On the issue they thus made up the same was continued in said Court 
until the November Term, 18 9; both parties having taken and 
brought into Court evidence according te the rules of the Court, 
when the assignee came into Court. and on his motion the following 
order or judgment was allowed by the Court and passed, 


U.S. Dist. Court FoR SOUTHERN Dist. 0} 


Novemly r Lerm. 1879 


In the matter of Benj. B. Barnes, Bankrupt. P. nr 
Nf }] real estate. 
W. E. COLLIER, Assignee, vs. MOSES BARNE 
William EK. Collier, the assignee of B. B. Barnes, mak: 
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nit was ther property thar THM roperlyv returned as the 


assets of the bankrupt. ana under color cl his issiviithetit, the assignee 
had taken possession ot said lands, and Was hye in) possession and 
control of the same, receiving the rents and profits. Petitioner further 
showed th if the assignee had applied fol iceave | . the landg f r the 
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ANnV Hu LL lication by the Court of thie issues rt) Lnerelh. a thoug } 
claimants were preseit in) Court, and had bee or term aiter term 
for a series of terms, asking, demanding and urging a trial of the 
same, SO that the title migtlit be settled, and rhs ud on it removed 
nd claimants restored to the full enjoy! lent ma ise Ol] their said 
property. hey, therefore, praved the Court to di t Said ass! 
who was but the officer of tue law in the premises, and within the 
control and direction of th Court, having especial Juris tT tion of all 
such and like questions, to put the claimants in possession of said prop- 
erty, and to account to them for all the rents he had received there 
from, and to render to the Court an aceount of them. ‘This petition 
being duly verified and filed, the said (Court On ie sa day (>i 
December, during the same term, passed an oO} ler that the issipnee 
should show Cause before him 1) the Sly Ol 1) Cemioer, tii ‘ ourt, why 
the petition should not be granted, which order was duly served on 
the assivnee, an | on the Oth OO} D ceinber thereat ime into Court 
and demurred to the same on the vround that the Court had not the 
jurisdiction or power in such form of proceed ng to craut the prayer 
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to the deed, says his recollection is that after it was executed it was 
handed to Benjamin B. Barnes, who took possession of it. None of 
the grantees were present. (See page 48.) Benjamin B. Barnes says 
the deed was executed on the day written therein, and he delivered 
the deed to his son Andrew a day or two after it was made. (Record, 


page 77.) 


Andrew J. Barnes says the deed was delivered to him the same 
day the deed was signed in presence of the witnesses. He was in 
possession of the property at the time the deed was made, and he 
immediately took possession for himself and the others named in the 
deed, and remained in possession about three years. Left the property 
in 1866 because he wanted to go to Texas. He accounted for the 
rents while he had it of about $1,000.00, under an agreement made 
with the other parties, to Benjamin B. Barnes. ‘There has beev no 
accounting since he left. When he moved to Texas he delivered the 
original deed to Eliza Adams, wife of John D. Adams, he being 
authorized to act as agent by the parties concerned, (See page 66, 


Record. ) 


Eliza Adams and John D. Adams say they first saw the deed in 
the Fall of 1866. Andrew Barnes, her brother, gave her the deed 
at that time, at his own house. It had then been recorded in Craw- 
ford county, and it remained in possession of John D. Adams from 
that time to November 4th, 1875, when it was delivered to James M. 
Jones, during which time it was kept by John D. Adams, at his 
home with his papers of value, The deed Was delivered LO Jones to 
be used by him for some purpose in the bankrupt proceedings. (See 
Record, page 91.) The land was given in for taxes by the grantees 
for the year 1868. (See page 22.) And for 1866. (See page 15.) 
And the mill property on it insured by A. J. Barnes in 1866, as his 
property. (See page 17.) 


Andrew Barnes turned over the property to Josias Wright, in 1866, 
and put him in possession when he left for Texas. (Page 66.) Benj. 
B. Barnes don’t know to whom Andrew J. turned over these lands, 
nor when, nor for whom. I got possession of the place by paying 
taxes on it. I held the place for the parties named in the deed. [| 
can’t remember how many years I paid taxes on these lands, as a 
father giving the money to them, my elder set of children, without 
any charge against them. I accounted to Remillison Adams, to John 
D. Adams for his wife, to Martha, and all the rest for the rents of the 
land and mill. I can’t remember how much I paid them or for what 
years; I paid them along as I could get it. 1 spent a good deal of 
money out of the proceeds ot the mill keeping it in repair. (P. 79.) 


John D. Adams says that Benj. B. Barnes held the lands for the 
grantees in the deed. He paid taxes on these lands as far back as 
1870, and further for several years. He accounted to me for my wife 


i ale 


gy 


lin. — al Re ol 


° tag 


‘ 


for rent of Jands and mill. He paid me rents for Remillison Adams 
and Martha. Don’t recollect the amounts, they were small. One 
payment was for 1869 or 1870, about a year and a half after he paid 
the other. Remillicent Adams says B. B. Barnes sent me $150.00 
tor my share of the rent of the mill in 1870. This is all I got from 
him 


B. B. Barnes says: never quit giving in the land as agent until 
Madison Jones had it levied on. Dont know when that was, but he 
quit on that account. He returned the lands in his petition and 
schedule in bankruptcy because he was misled by Joel R. Griffin, 
the register in bankruptey, who told me | had to give everything in 
that I had ever riven in for LAXCS, 
thing, but 1 don’t know for what reason Griffin told me to put the 
negro hire due to my wife in the schedule, and I believed anything 
Griffin said. My wife went with me to Griffin. I was very * poorly ” 
at this time; it took two men to help me in and out of the carriage. 
Joel R. Griffin influenced me to go into bankruptey. He was to 
clear me of my debts and was to get $500.00 for it. I gave him my 
note for it. (Ppe 79, 80.) 


including cows, mules and every- 


When this deed was made in September, 1863, Benj. B. Barnes 
owned aud was in possession of twelve hundred acres of land known 
as his home place, twenty-five or thirty negro slaves, and other per- 
sonal property, besides the premises in dispute, of the value of from 
$20,000.00 to $40,000.00. (See A. J. Barnes, page 67; John D. 
Adams, B. B. Barnes, page 76; W. G. Vincent, page 76; Josias 
Wright, page 132; J. W. Hardison, page 123.) At the time he made 
this deed he was in debt to Madison Jones about $5,000.00; (J. W. 
Hardison, page 123.) Barnes himself says his largest debt was to 
Madison Jones, about $3,000.00 principal ; $400.00 to his daughter, 
Sarah Vinson; and after paying all his debts, his property, besides 
these lands, was worth $15,000.00 or $20,000.00. (Pages 76, 77.) 


Madison Jones says Barnes owed him at the time of this deed a 
debt of $4,171.73, principal and interest, given for the purchase of 
negroes. (Page 137.) 


The complainants put in the testimony of Hardison, Taylor and 
Thomas. Hardison says, I have known the lands specified for twen- 
ty five or thirty years. Beuj. B. Barnes has always possessed and 
controlled them since he knew them until he went into bankruptcy. 
He owned them as his own property, and got all the benefit of them 
until he went into bankruvtey---know this from the fact that he gave 
them in for taxes, as his own land, and I have at least twice since 
the time paid the taxes and taken the receipt for it in his own name. 
He called the land his and had a saw mill and wool factory on them, 
and had them repaired and paid for repairs himself. (See page 123.) 
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The ground on which this deed was impeached in this bill was that 
the deed never was delivered by the bankrupt to the donees or any 
of them, in the presence of the caleeniaans witnesses thereto, or ever 
delivered at all, until the fear that his creditors would reach the land. 
That the we eae in possession of the premises after the 
deed was made » had before; exercising acts of ownership and 
control over it: receivin; y rents, issues and profits arising therefrom ; 
pai the taxes on the same as his own property during and after the 
close of the war. It was impeached on no other ground. It was 
not impeached as having been made with any fraudulent intent. On 
the trial, the proof showed without contradiction that the deed was 
del ivered, not in oe sate SI 9 of the witnesses, but to one of the 
donees a day or two after the date of its execution. That it continued 
in their posse ssion a that time to the present. ‘That one of the 
donee S$ Was ID posse ssi0n at the 1F ite of the deed and continued in) the 
possession until 1866, when he removed to Texas. That while the 
bankrupt was In possession of the land after that time, he was there 
as the agent of the donees, and accounted to them for the rents. That 
he never did give in and pay taxes on the land after that date. There 
was no proof whatever that the bankrupt made any debt after the 
deed was made, on the faith of the property ; that anybody gave 
credit on the faith of its being his property after that time, Nor 
does the complainant make it appear that that property was necessary 
to pay existing debts ; and the proof was overwhelming, and none to 
the contrary, that at the making of this deed, he was in possession of, 
and the absolute owner of property worth four or five times the 
amount of all of his existing debts; and that that deed was made to 
equalize these older children with his younger children. The whole 
eat was so ample and clear as to bona fides of that deed, that it was 
not even impeached on the trial, or any effort made to sustain that 
ground of the bill. | 

The second ground on which a decree was asked by the complain- 
ant, was that no suit or action at law or in equity had been com- 
menced by the appellants against the assignee for the recovery of the 
pre mises, and that more than two years had elapsed since the accrual 
of their cause of action, and since the adjudication of the bankrupt 
and the appointment of an assignee; and they claim that, under 
Section 5057 of the Revised Statutes of the United States, that if 
they, the donees or appellants, ever had any cause of action against 
him for the recovery of the premises, that the same was barred, and 
they ask to have the deed removed as a cloud upon the complainant’s 
title, as interfering with the sale of the land. 

When the assignee was advised of the adverse claim of the appel- 
lants, he could not administer that land or sell it so as to defeat that 
title, ‘except upon the order and decree of the Bankrupt Court by 
proceedings had under Section 5063 of the Revised Statutes. It was 
his duty, therefore, to go into that Court to have this question set- 
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Op ration of the statutory bar is LO a pp liant. 16 did not as to assignee, 

aud as this pre ceeding in equity, if it be rega i as an original and 
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independent suit by the assignee for the prop . then the statute 
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applied LO and barred it. kor without Line fori roceed In 
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er understanding of this assignment, appe 


counsel thought it unnecessary to abstract the Record at 


greater leneth than has been done, and cannot now see 
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any portion has been supplied DY appellee Ss counsel, Whicd 
. : ‘ ‘ 
} » 98 } 
throws any additional hoht on the Cast 
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Record itself. The deed was attacked on two grounds 


‘ 
; . 
y Me i >t Ft i Ti Fl i] | i iz : “ned 1? POssesslion 
13 | ? T 1? : | ' ; + t cl si? sey + 
> ‘ ’ ; ‘ ued it? ‘ i} rau i] it Lil i 
- 
CN CCU {i 
. } ; " 
1 > ' 
On the question of (1) delivery, the evidence is lis 
7 ’ ' j + ‘ ] 
‘ + 
Ll cit 1] \ Li % ilVé rs TO Tri ‘FT Lr» L ees \\ i] tT} 1 ¢iih\ ‘ ’ \ " 
+ . 
its execution, and recorded in the county of the res : 


made in appellees brief do not sustain the propos! 


rare ant ‘eae vee 
(ne bankrupt. barnes. ClaliIned thy ~ jt merty as His ov 
: 4 
4] ] sh 
the making of the deed. ‘The only witnesses who wi 
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jie ne seemed TO De Manhaging ana controlling the pl 
as his own, they did not know in what capacity he acted. 
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ia or | sal 
testimony relied on to impeach the good taith of the transa 


is entirely presumptive and cannot for a moment be ri hed on 


ro over me The (eed and the POSITIVE testimony Oo] thie 
. " ' ; | " e 
narties Who had any actual knowledge O} the CIPCUIMSTAanN 
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[he possession of the grantor is fully explained, and 
it is true that appellants did not abstract the eviden 
\i. Jones at length, and while the omission was uni! 
tonal. yet it Cul) throw no possible licht on the CAaSe. 


fact that he declined to take confederate money in pay 
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appellants have been ‘“silent,’’ 


The seventh point asserts that 
whereas both the making of 


| 
and have “omitted to explain ;” 
the deed. its <lelivery and the possession under it are fully ex- 
plained by a number of witnesses, whose evidence is undis- 
puted. 


ith and ninth points, a sufficient reply is that the 


mage a8 


To the « 1s 
of the deed is undisputed in the Record by a single 


: 


delive ry 
and asserted by several—B. B. Barnes, A. J. Barnes 


witness- 


and W. G. Vinson. 
The point that the instrument was intended to be a will and 
ot leed, is contradicted absolutely both by the grantor and 
the scrivener—and by the strong circumstance that he actually 
it the same time and place whieh was after- 
wards proven and executed—and why make two instruments 
ne was intended to be of a ditterent character? 


, 
uvIeSS One WA L¢ 


The fact that the deed was only recorded at first in the 
ty of Crawford certainly indicates no “ effort to conceal’”’ 
—for this was the county in which the residence and a part of 
the land were situated, and where a person put upon inquiry 
as to the title of this place would naturally search the records. 
As to the 12th, 13th, 14th, 15th and 16th points of appellee’s 
rtectly willing to subject the deed in 
ion to the scrutiny of the authorities there laid down. 
The decision in 11 Wheat. 199, was adopted in Georgia, and 
| and valid. See rule laid down in 91 
U.S. 480, and in Wallace vs. Pentield, 106 U. S. 162. 
ellee based upon the legislation in 
the war can throw no light on the validity of 
tor the fact remains that at the time of its execu- 
tion, Barnes, the Bankrupt, was abundantly solvent even if 
were really of no value, though they were the very 
prop rty ior W hich Jone 5 debt Was contracted, 
By a decision rendered since appellants’ brief was printed, 
the Supreme Court of Georgia have held that “ possession re- 
maining with the yrantor, who has conveyed land by ral deed 


lute On its ace, is the possession oft the vrantee and 1S held 


abso 
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under him, and is not adverse to his title: and neither pre- 


scription nor the statute ot limitations is available as a defence 
to an action of ejectment founded-on the deed.” 
Jay vs. Whelchel, Ga. Supreme Court, April 4, 


= ae Bo ’ 
IS87. and not vet published. 
. ; 


It this doctrine prevails, then it Is clear that the assignee in 
bankruptey, can never avail himself of the statute of limita 
tions as against the bankrupts absolute deed, for he stands in 
his shoes. Section 5OD7. Rev. Statute Be 4 infers no such right 


and was never intended to apply to cases like this. 
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KLIZA ADAMS e al., APPELLANTS, 


‘ WILLIAM E. COLLIER, ASSIGNEE OF BENJA- 
i MIN B. BARNES, A BANKRUPT 


APPEAL FROM THE CIRCUIT COURT a NITED STA 


OR THE SOUTHERN DISTRIC’ 


ABSTRACT OF RECORD AND BRIEF 


/ ChLUuTES Lil } ? j LO D ft / 
Che statement of the record in the | et of counsel fo 
appellants seems too meagre for a full und dine of the 
—= i | 


Cause. 


On the 27th of March, 1874, B. B. B Sled his 
petition in bankruptcy by his attorney, | R. Griffin 
) 


, . 
| a DAaANKTUDp : 


» | (R, [jO). lie was adjudges 

| April, 1874, and a deed of assignment w ide to W. 
> 

| K. Collier, assignee. On the rst of June, 1874 (R. 


Collier. assignee, took possession or thy r) c spute, 


win 


it being returned in the schedule of assets of! rupt (1 


et 2, 311 


—- 
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assignee, filed a 
netition for leave to sell said lands. (K. 19-105). Defend- 
ants therein, appellants here, were ordered to show 
cause why petition should not be granted (R. 21, 105). 
One of the defendants, Mrs. Smith, filed answer 9 May, 

On the rst December, 1579, these appellants filed 
r their title to said lands under bank- 
rupt’s cl ea Ol LOO 3; that Collier had possession as ab- 
onee ever since he was so appointed assignee ; that they 
had shown cause against Collier’s said petition, ‘when 
idrew same,” at the then present 
term of the court, without their consent and without any 
djudication on the merits of then prayer to be put In 


ae . , 
session, and that Coller’s account for rents. | R. 16 25 


“ ‘ 1° 3 ’ : 4 . y “a . ‘ 
j ICIUSIVEC }. Coller was ordered to show Cause, and 
a 
. - | i * ) me ] ] + he _ see ' Po 
on oth WecembDer. LO79; aemurrea thereto because the 


*“Court hath not jurisdiction or power in such form of pro- 
ceeding’ to grant their petition and prayer. | , [O7-1058. } 


N othin ‘more appears to have been done. with either 
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ym the rOth December, 1 979, Vollier fied his Dili, 
lhe | churged, as to the deed ol [LSO3, as follows: 
‘ OOLIT i itor firthet »] cy « T. Ya harcge } ; 1c leed 
lL Ou (Jia pi BLGi Liivvl caAlit a. 8 ‘ anid Lilal cs (nat Sil Lice. 
¥ 1 


, . a oa henvenet ee 41] Sa ? - : > oe 
was never delivered Dy the Sald benjamin B. Barnes. 
he bankrupt, to the said defendants, or any of them, or to 
any dauly appointed attorney or agent of theirs, in pres- 


7) s 7 + zai “shy <¥ str 7. 7+. +] ". . 7. « 
ence O|! the sub ( rioimy witnesses thereto, no! does voul 


it was ever delivered until the said 
Benjamin 6. Barnes, the bankrupt, became so greatly in- 
volved that ne feared his creditors would reach the said 
land. Your orator shows that the said deed was wholl\ 
voluntary, being founded on no other consideration than 
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blood. the grantees therein being the children of the said 
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e's separate estate—after the payment of all his debts 
1 no intent to commit any fraud On any one, nor to 
iinder, delay or defeat any creditor. Such a supposition 
could not be entertained for an instant, considering his 
condition as aforesaid and his perfect ability to pay every 
dollar that he owed at the time, with a large balance of 
property for the balance of his family.” (KR. 10). 


— , . | ] : ntears | 
ine othe parts of the answer, which seem material 


here, are as follows: 

There was no need for the bankruptcy proceedings, 
because 6b. b. Barnes had, besides the property in con- 
: , 


y* ° , ‘ 17 , * 
troversy, more than suthcient tor the payment of ail his 


iy at the time so weak in mind from the 
use of intoxicating liquors as to be almost an imbecile, 
nd he was in this weak condition when he was induced 


to this course by the artful practices of one Joel R. Griffin, 


a practicing attorney of the county of Houston, to serve 


some sinister purposes of his wife. most especially to de- 


feat the title of defendants to the property named in com- 


bill.” (Part 1—, R. 6.) In part 3rd, the answer 
bankrupt held the property in dispute from the 
{ 1567, but only as tenant of defendants, and passed 
no title by | 


us bankrupt proceedings to complainant. /d. 
Con 


iplainant’s possession of the premises as assignee in 


i] ; " 


} ‘ i - 7 . ; . 5 4} ©? . 

bankruptcy soon after the date of the deed of assignment 
} . o - . " — i ? ? 

and ever since was admitted. Pt. 4th, p. 7. 


Part 6th said the deed was actually delivered on the 
ember, 1863, in presence of the witnesses 
thereto, to Andrew ]. Barnes for all of said defendants. 
(/6. and part 9, pg. 8.) It alleged that the deed was re- 
corded in Crawford county, not by B. B. Barnes, as 
charged, but by said Andrew J. Barnes. /J., part 7. As 
to that record they answered that the lands “formed one 


solid body or tract of land known as the Barnes mill 


» 
** , ; ; % 
tract, containing about 7OS acres which * medi- 
| i - ‘ ’ i Yas , } 
ately on the line ol Hiouston and Crawford ce it 
. | ’ yi) : nel | 
bankrupt lived in Crawford on cther land id **the 
; 
‘ , ‘ 
county of Crawtord was theretore tie proper pia under 
; : 
& y 
the law, [01 li@ registry of this geeq Le'< is rsons 
~ 
dealing with bankrupt would properly and turally vo 
. ’ — t  % -* ‘5 -s / J ‘ ™ : ~ 
} } } i 
> F : : _% i ’ **) a4 : : ’ ’ 
thnere to search for incumbDrances and conveya CS OT nis 
nroperydt\ (/ nart & 
oi  £ \ or: 
>) a * 
Part 9 declared that Andrew barnes, { it and 
‘| e | « ; . t ] ] ] ] , : art ’ i 
i? other aetendants, qd Said deed recordes \ vrora 
, ] , 
county, gave in and pald taxes on said lands in | ind 
rSOO as his and their property, accounted ers 
f » 4] ‘ ‘ . 1 «4 | b< " ’ ’ ' 
ior the rents for at ieast part of the ume: some te Ino. D. 
: - , ‘ , 
\dams (who verifies the answer), for his wif nad D200 


: eh = 1. : ’ ‘ . ‘ ' + FB : 
to Remillison: that in latte: part oF 1800, Lndrew ‘§ 


isarnes went to Texas. leavine Wricht in possession as 
= — 

tenant. who. it end of [S07, turned over thi ses to 

) ) ) : 1 } f : } 1} 41 ? 

5. 5. Barnes to hold for defendants. It aueved nat K. 


R R . enc) ‘ | i tas Te 
>. PATHICS, aS SUCH ALVCNL, Vave In ant paid LaACS OT) Salf 


} ; i } Sim a : ae bane bat ] 
inds in Crawford county in rS868. And it exhibited two 


‘ : _ —S a .. ) — a 
LaX returns made Dy Andrew fi arnes, and Sal icy be- 
} ae oi . _ ' ’ —_ 5 + , , 
lieved that In 1509, 1570 and [S71 B. B. Barnes Rave 


them in as agent for defendants. (R. 8.) 

lhe answer admitted that sometime after 1868. bank- 
rupt mav have vciven in the premises as his own. but thev 
ed that his wife induced him so to do, although he 
by le »y* ttsoy [a Aaeed tre cd Be on . errs Agta | 
nad ever aiter Sald adeed treated the property as aetend- 


n 


,? ° ¢ : ] } ] . ° + 5 * 7 
ant’s; but these defendants had no knowledge that he had 


then given in these lands; that bankrupt for the past year 
or two of his tenantry accounted for the rents and ceased. 
but they said: “ Knowing that their father was old and 
feeble as aforesaid,” and collections uncertain, and they 
being widely scattered from each other, and not needing 


the rents and did not desire LO sel| the premises, and so 
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: aa oe ee 
they just let it remain in his hands, knowing they could 


get it when wanted. (R. 9, part 10.) 


The t1th paragraph of the answer set up that when ) 
said deed was made, B. B. Barnes owned 1,200 acres of . 
land whereon he resided, slaves, etc., worth in all from . 
PI 5,01 1 tO $20,000, and in the then currency much more; 
the property in dispute was worth from $6,009 to $7,000; 
he was prosperous and owed no debt of importance ex- 
cept to James M. Jones for purchase of slaves, which 

, 
would have been paid, but Jones would not take the then 
CUrTrency In Georgia: that besides he did not owe over 
~300; that b. B. Barnes was then living with his second 
wife, the defendants being the children of the first wife; 
that he had ‘* acquired some negro slaves by his last ‘ 
wife that were secured to her separate use, of which her 
children would get the benefit,” and this deed was made 
because this was only “a suitable provision for defend- : 
ants as a part oC se coe, «<4 si CeO eee 
Vision fo them out of his estate. and to equalize them 
with what his wife, children and himself would have of 
the balance of his estate, including his wife’s separate 
estate—after the payment of all his debts—with no intent , 
to commit any fraud on any one, nor to hinder, delay or 
defeat any creditor—such a supposition could not be en- ' 
tertained for an instant, considering his condition as afore- : 
said, and his perfect ability to. pay every dollar that he 
owed at that time, with a large balance of property for 
the balance of the family.” (K.9 and fo.) , 

Further, that the property, without this in dispute, “was . 
in CXCCSS of what he owed tO everybody, and even al the 
low pric es the said property sold under a forced sale, at : 


most unfavorable time, with the liberal homestead ex- 


ar in excess of his debts, and that they did not 


pay his debts, is to be attributed to the extraordinary ex- 


Py 
‘ 


penses and charges made on said estate in the course of 
its administration, to which defendants respectfully invite 
vour Honor’s attention, as the complainant has referred to 


and made the same part of his complaint.” (R,. ro and 


Se ore 
ser 


[I1, part 13.) (Parenthetically, it may be remarked that 
there is no allusion to such expenses in the bill. 


ry 1 } ' 3 
‘he answer further set up. that Andrew |]. Barnes 


~ 


‘as an act of ownership,” on the 19th of January, 


insured said mull building for $3,500 for one year, and 


the policy was attac hed as an exhibit to the bill. (R. rr. 


Paragraphs [4 to 22, both inclusive, were as to the 
statute of limitations set up by the bill. and are suflticientlv 


stated in Driet for appellants. (RR. TI, 12, 13, 14, 1§.} 


, > : , , | »* ’ 1; . : : . : % sv *« . 
Part c6th set up that Collier dismissed his petition for 


want Of jurisdiction, Dut upon condition that that should 


4 . : 1 1. ‘4 1] t ’ } a ’ 1 i ‘fo au 
not prejudice appellants, and that he would at once file 
: Sane iyd 
his b (R. 13 
> —— _4 - See ~~ . . Oa sanan’ 
Paragraph 23 asked for mesne profits ayains e as- 


sigree in bankruptcy for the use of said premises. (RK. 15.) 


Paragraph 24 said the deed was not recorded In tious- 


ton county until 20th of oeptem ber, [S74, and then only, 


, lL, " .*% ’ ‘ a ; } | +7 ‘ , 
‘Son account of hearing that the said compiainant wasen 


] ol ie . . . +4 .. ? , ' . iy 
qaeavorine to aaminister it aS aSS@CLS of 13. B Barn Se j 
| 
l, . ' ’ } * ’ ’ ’ ie I +h, »? . »*) r : . f os +] > > _ ’ . , 7 " '% 
iich ri@t PCC? TeECOPraUcCcd Liici gt CaATilel OT Lilt rTCaSOTIS cal ‘ La \ 
tat | for 7 + hei . Smet shat 
tated. and tor no OLNnerTs, I | VeInyY Considered’ tha i CC - 
" P ‘ 9 } ‘ . 7 
ord of it, a sort. of voluntary deed, in the county of the 
residence of the maker. and W herein cl part of the lands 
. : . . 1 ) . — , ; . ’ , 
conveyed in the adeeda were situate. (kk. 16, part 23, and 
. i 
> » ; j 
RR 20 dale of f 


r “7 | ’ o . 
Che exhibits were as follows: [wo extracts from tax 
’ P } . ’ : ; 
books of Houston county, showing that in 1864 “ barnes, 
A. |... ag f tor his brothers and sisters, WaS taX@Cdad On “To- 
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tal No. of acres 750. 
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$15,000,” and on nothing else; and the same for 1886, 
except the value then was $3,750. (R. 16, 17.) 

Said policy of insurance, from toth January, 1866, to 
19th January, 2867, for $125.50, insuring $1,500 on grist 
mill, $1,500 on carding machine, and $500 on rice mill, 
the policy being to A. J. Barnes, and the property being 
called his, “all known as Barnes’ mill.” It was made at 
Fort Valley, in Houston county. (R. 17.) 

The bankrupt proceedings were also exhibited to show 
petition to sell this land, response thereto, etc. (R. I9 
25, inclusive. ) 

The deed exhibited was made in Crawford, dated 25th 
September, 1563, and was in usual form, between Bb. B. 
Barnes and Moses, John and Benjamin Barnes and Pa- 
tience Lightfoot of , lexas, and Andrew J]. Barnes, 
Sarah Vinson, Martha Cowart, Eliza A. 


Remillison Barnes, of “the county and State aforesaid.” 


Adams and 
[ts expressed consideration was $10,000. It conveyed 
708 % acres of land, to-wit, “ Lot No. 197, part of said lot 
lying in Crawford and part in Houston county ;” “50 acres 
of No. 196, northeast corner of Mossy creek, being the 
line 100 acres;” west % of No. 219, No. 220; south half 
of 221; 50 acres, more or less, of No. 231, etc., ‘all said 
land being and lying in the sixth district of Houston 
county, with the exception of 50 acres of 196 and the 
northwest ——— of lot 157, which are in the sixth district 
of Crawford county.” (No. 157 seems intended for 197.) 
The verbiage 1s quite obscure. It is 197 in the decree. 
The deed was attested by D. G. John, W. G. Vinson, 
and J. D. Hartley, J. P. Recorded in Crawford county 
26th March, 1864, and in Houston county 30th Septem- 
ber, 1874. (R. 25, 26.) 

On the 12th May, 1881, these appellants filed their 


cross-bill agamst Collier, assignee, setting up their claim 
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5b. B. Barnes, on 16th April, 1880, in Georgia, testi- 
fied that the deed was detivered about the date of execu- 
tion, or a day or two afterwards; that he delivered the 
deed to Andrew a day or two after it was made, and 


never saw it afterwards. (KR. 77, 7th and Sth int’ys.) 


. 


. 
a 
ww 


inson said: **Mvy impression is that it was not 


*k ] ,; 4) ® @ec a ol ‘ . ses ° 
delivered at that ume. . . I could not say positively 
to whom it was delivered or when.” R. 77-81, 7th 
7 +. , as . 4? ’ , . , > es ’ 
int’'y and 5th cross-int’y.) On the r6th February, 1378, 
| thot } } | _ . leals “434 ~ } 
ne swore that he thought grantol delivered deed and 


“other papers ’ to Andrew J., but was not positive. (R. 
157, 3d inty.) 

D. G. John said none of feoffees were present when the 
deed was made, as he remembered; grantor took posses- 


sion of it when signed; there was no delivery, so far as 


he could recollect. i. 1d. 3d int v. } 


Andrew a arnes swore he had it recorded in ('raw- 
tord county on the 26th March, L504. (RR, 600, oth 
int’y. ) [In January, 1877, he swore he didn’t know who 
had it recorded. (K. 160, Ist cross-int’y. ) 

Adams swore he had it recorded in Houston countv 
“ under instructions of counsel,” 30th September, 1874. 


(R. 26 and R. oI, 3d int’y. ) 


The 3d int’y to W. G. Vinson was: “After the deed was 
made who took possession of said land? Under what 


right was such possession taken? Under whom and for 
whom did such person take and hold the possession of 
said lands and property described in said deed?” 

His answer was: “ Andrew J. Barnes was in possession 
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of the mill at the time the deed was executed: don’t know 
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positively _but think it was for the old man’s benefit during 
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his lifetime.” R. 127, 3d int’y and answer R. 133, cross- 


examined ). He said he was sent for to write B. B. Barnes’ 
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1577, A. |. Barnes was asked: 1st Cross-interrogatory. 


‘Who had possession of the deed inquired about when 


}Ose PpOS- 


You left (seorgia it} tne Wintel *) ro ( ' in *" 


: ' r? } ] oe | vs } tore ¢}, + beer - ‘A/ 1, } | +4 . 
SCSSIOT] Fadi ] peen perore Liat rie vYiIlO nat it | ¢- 


—_ = , 9 l ac 1] = 
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or control of said proper' 
‘ 


7 e . - + ~ . 
> ' ‘ ‘ . P " ts. " bh _7 a > by a 
tne rents, 1ssues and pronts after the same as before tht 
: - 

i 1 xara made ; ] \dantlv lL, - - thea om “J , 
uced "Was madcic. i AUUNnG antuty SNOW Liat recort cil 
ry (ve = > ~@y, se fy" a — _ 4 — ' . ’ _”*% ’ ~ 
i Af? ~*~ 7 Ss 17> ¢ * ‘ Z3 eA ~~ 8 +s 7 ; , ‘* ; 7... ‘dé? 

a e7 Tao 


True, B. B. Barnes swore, January 2d, 1877, “tha 


‘ . : . ‘ ; 
Andre VW Was 1f] possession as his agent etore tne deed 
and remained in as avent of feofttors thereafter until he 

‘ 4h. oe il. ‘ » oe 87 ] 4 , : | — i. 4 a 
went to lexas, and then turned Ove WI Pit without 
, ‘ —? ° } : 9* > ] ) .% " . * : ‘| , 
OTANLOrT S appropdation or consent, and adenied re Celving tne 
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profits of the mills or land. R. 147, Sth int’y and 2d 
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isible change, as | felt as great an interest 
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and sisters’ welfare us I had heretofore in 


is to Wright. Wm. Thomas. Owens, 
oseph Vinson and Lacius Evans, the suc- 
In possession, showed that they were all 
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». barnes, and that he got pronts of miulis 


on the 16tl of A yril. LSoo, testified: ‘| 


millison Adams, to John D. Adams for 
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rtha and ali the rest for the rents of the 


| can’t remember how much [! paid over 
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Andrew J]. testified: «‘ There has b 10 accounting to 
e ‘a | 
me for rents since I left (in Decemb«s (566). Aste the 
halanc Pol . ) , . 
yalance of the parties named in the deed, | donot know. 


(R. 66. 7th int’y. 
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3rd day ol january, rSsoo, to sell his neyvroes at the court- 
—_. > wm ' , } , _ ort boon 9 
house door in Vienna, Dooly county, Geo frida. benja- 

> —_ i Ls : — 
11) b. barnes was there and bo 1g?) six slaves for the 


sum ol 1,686 dollars, for which recelved n S mole. Da\- 
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able January rst, 1861. with interest from date, with An- 


drew |. Barnes and Robert A. Vinson as security, for 
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which Slaves (AVe Sald Ben 4 i> res i bill of 
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sae, Without Warranting them to Dt ves [ol life. tn 
| ea } . F . , = all ) = on , 
the 2nd dav ofl Viar< lL LOOIL, Salt part 1a me DI,.000. 
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and on the thirtieth day of April, 186: i paid me OOO 
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Desides interest, which note was atllierwarads retained by 
me as part payment of a debt James 5S. Bealle, the testa- 
: « 


/ 


tor, was owing me at the time of his death. I brought 


£ 
suit on the note in the year 1566, and at the September 
term of Crawford Superior Court, to-wit, on the 4th day 
of September, 1866, [ obtained a judgment in my favor 
against said Benj. b. Barnes, Andrew |. Barnes and 
William G. Vinsot.. as administrator of Robert A. Vinson, 


deceased. Execution was issued thereon on the 28th dav 
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a, eee ee ee 


eons 
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ol Septem be r, 1566, but under the then existing state of 


' i . ' } ' ‘ ae rn 
legislation, the stay law and other laws retarding the col- 
lection of debts having intervened, it was found impos- 
os 4 . . 1 } : } 

sible to enforce the execution by levy and sale of the de- 


P * ‘ . , . . ' " 7 ? ? * 7. 
rendan‘s yopertyv: vet. So 11S. nave seen B. b. Barne S. 
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? 
i 
the defendant, every year since the war and appealed to 
him for payment, which appeal he has disregarded, know- 
ing that there was no law to make him pay the debt. 
When the debt was proven in bankruptcy on the Ist day 
of June, 1574, it amounted to $6,629.17. 

To the 6th cross-interrogatory at page 141, Jones testi- 
ied as tohis taking Confederate currency as follows: 

‘lo the 6th cross-interrogatory he answers: I never 
refused, during the war, to takz Confederate money for 
any debts due me individually, or for any debts due the 
estate of James S. Bealle, until after July, 1863. Early in 
that month there were several successive reverses to the 
armies of the Confederate States, which caused the Con- 
federate currency to depreciate as low as ten cents in the 


dollar compared with gold. Up to that time I did take 


tor the estate of James S. Bealle $50,000 of Confederate: 


money, all for contracts made before the war, and up to 
that time, on my individual account, I took the sum of 
51,540 dollars of Confederate money, all on contracts 
made before the war, which turned me out after the war 
not more than 4,000 dollars in greenbacks, because | 
would not speculate during’ the war even to the extent of 
adollar. I lost 64 slaves by the war also, belonging to 
myself and family, owned before the war; this also in- 


, 


cluding their natural increase during the war. I did take 
600 dollars of Confederate money on this debt from B. B. 
Barnes on the 30th of April, 1862, which is duly credited 
on the note, as heretofore stated in answer to first inter- 


rogatory. After this no more Confederate money was 
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ever tendered me for this debt. In Septem ber, 16 3, 


some triend of B. B. Barnes saw me in Macon and §said 
Mr. Barnes would like to pay the note I had against fhim. 
| told him he could not pay it in (Conti rat rate mone We, as 


' } ' } ' ] ‘ | : . } " 
| had already taken Confederate money enougn tor gon- 
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tracts made before the war to well-nigh ruin me. do 
t recollect who this triend was. but believe now it fwas 
Mr. lames W. Hardison, a neighbor of Mr. Barnes. § At 


+ 
tnat time Confederate money was not vorth more lan 
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‘The reason now given for making the deed was gO 


equalize those children of his first wif with Joseph, [u- 
cinda, Eugenia, Aden and Annie, children of his secord 
wife. (R. wer ' 

To this purpose for making the deed Andrew 7, 
Barnes swore in March, rsso (KR. dD. OO Int. rth), 


b. B. Barnes, grantor, swore 16th April, 1880, and Jn@. 
Adams and Remillison swore that the second wife su said 
and W. G. Vinson swore that grantor so told him when he 
made the deed, (R. 78, gth Int.). Vinson had so sworp 
3d January, 1877 (R. 133-134, 1st and gth Ints.), and oh 
the 16th of February, 1878. (R. 156, 1st Int.). 
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The property owned by this last set of children, as testi- 
fied to by Andrew J]. Barnes, was “community property 
in which the parties named in said deed could not share.” 
(R. 66, rth Int.). B. B. Barnes, grantor, called t 
‘some property through their mother, his second wife, in 
remainder.” (R. 78, oth Int.). And that is what the 
second wife told Jno. D. Adams and Remillison Barnes, 
and what grantor told W. G. Vinson when the deed was 
made. /6. W.G. Vinson, on 3d January, 1877, had 
sworn, “I wrote said deed and know it was done for the 
purpose of making his (Bb. 8. Barnes’) first wife's child- 
ren’s share of his | hat of his second 
wife’s entailed property” (R. 133, 1st Int.), and “I think 
the deed was dona fide as stated for the purpose as an- 
swered above.” (/6. 134, gth Int.). b. B. Barnes had 
testified 2d January, 1877, that it was “to make m\ first 


wite’s children equal with my second wite’s children.” (R. 


In the interrogatories of W. G. Vinson of 16th Febru- 


Q. rae i a al “pe ana 
ary, 1575, we find the same thing and the character of the 
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: ‘ff 9 ‘ 
perty owned by second wife’s children. “He sent for 
me to write his will and assist him in settling his business: 


told me that his last set of children had some negro prop- 
erty settled upon them by Aden Hamilton, their grand- 


father; that he thought he could make both sets equal by 


giving the mill property to his first set of children. |] 
advised him that if he wished to make it sure he had best 
make a deed to the mill property to his first set of child- 
ren and he assented. Ithen wrote the deed. * * and then 
wrote his will, and in the will made both sets equal as to 
the property described in the will.” (R. I 50, [st Int. ) 

B. B. Barnes testified that his wife’s negroes were “six 
or seven” (R. 76, 3d Int.); Andrew J. Barnes said there 


were but SIX. ( R. 166 ), Int. 4) There is NO evidence of the 
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except them and Remillison. Nobody testified that b. 
B. Barnes, or any but A. J. Barnes, knew of record of 
the deed or of A. J. Barnes’ insuring the property or giv- 
ing in the same for taxes. Silence is evidence against 

ma them. Callahan vs. Statham, 23 Howard 477. 
ae Withholding evidence. 3 Phil. Ev. (Pt. 1st C. and H- 
notes), 456. Best on Presumptions, 79, 81, 172, Rule 5. 
Omission to explain. 3 Phil. on Ev., (1st part, C. and 


ri. notes }. 17 3- 


8. Recording a deed is only prima _ facie evidence of de- 
livery, even when done by grantor or his direction. Well- 
born vs. Weaver, 17 Ga. R. 267. (13.) 

9g. Creditors are not estopped to deny the delivery, and 


assignee in bankruptcy acts for them. 


‘DEED OR WILL. 


(a) If A. I. barnes took this deed to hold until his 
father’s death and then, and not before, have operation, 
it was a will and must be so proved to convey title. 


Vellborn vs. Weaver, 17th Ga., R. 267, (5, 9, 13, 14, 


(b) Two witnesses were sufficient for a deed. Code 
of 1867, $2648. Wills as to realty must have “three 
or more competent witnesses.” Code of 1867, $2379. 
This deed hadthree. If this deed was intended as a will, 
then the purpose thereby “to equalize” defendants with sec- 
ond set of children entitled to remainder in their mother’s 
slaves was sensible: otherwise not. And so with other 


evidence. 
RECORDING DEED. 


11. ‘Every deed conveying land shall be recorded in the 


office of the clerk of the Superior Court of the county 
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(3.) [hisis in law an effort to conce 


from record in proper place. 


[2. The Code of (sa. of 1507, in 
ary, 1863, declared “The following 
be fraudulent in law ‘ainst credit: 
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null and void. viz.. * * * * * *(T., 


(2) “Every convevance of rea 


writing or otherwise * * * * * * 
intention to delay or defraud cred 
known to the party taking; a dona 
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valuable consideration and without n 
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there cited of Van Wyck vs. Seward, 18 Wend. R., 398 


LEGISLATION, ETC,, DURING THE WAR, 


aad 


17 (a.) The situation on September 25th, 1563, may be 
understood by recalling certain proclamations and stat- 
ules. 

On July 1st, 1862, the President of the U.S. proclaim- 
ed Georgia and certain other States to be in rebellion 
against the U. S. 12th U. S. Statutes, 1266. The U.S. 
and the Southern Confederacy had then been at war for 
a year, all Southern ports were blockaded, etc. ‘The 
proclamation of 19th May, 1862, while it declared Maj. 
Gen. Hunter’s proclamation of freedom to slaves in Geor- 
ola, etc.. void, stated practically that they must be tree 
and paid for by State co-operation or probably by some 
harsher method without compensation. /é., 1204. The 
proclamation of 22nd Sept. 1862, proclaimed all slaves in 
Georgia free after Ist July 1863, without compensation 
save the hope thereof to “loyal” persons after peace. 
Lb. 1207-0. By Act of 17th July, 1562, slaves were to be 
armed. 12 U.S. Statutes, 592 S11. Slaves in Georgia 


- 


on 25th September, 1863, were worthless unless the Con- 
federacy should be established in spite of the then appa- 
rently hopeless condition of its cause. 

The value of lands and all other agricultural property 
in Georgia must be greatly decreased by the freedom of 
the slaves and disorganization of labor. 

(b.) The currency of the South was, in September, 
1863, worth but one-tenth or one-fourteenth of gold. 
(R. 141, 6 int’y.) sarber’s Table of Confederate 
Money. 34 (54. as 407. In 1860, over the Gover- 
nor’s veto, a law was made allowing all banks to sus- 


pend, and preventing the collection of debts by #. fa. 
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dollars in specie, bo 
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thousans 


is State shall ever have jurisdiction or authority to en- 
force any judgment, decree or execution against said 
property so set apart, including such improvements as 
le thereon irom time tO time, except for 
xes, money borrowed and expended in the improve- 
ment ot tne homestead. or tor the purchase money 
of the same, and for labor done thereon, or material furn- 
ished therefor, or removal of incumbranccs thereon.” 
Code of 1973, $5135. 

The homestead was declared inoperative on debts 
lider than the Constitution of 1565 by the Supreme Court 
of Georgia at the July term, 1875. Vandyke vs. Kilgo, 
54 .R., 551, Pratt vs. Atkins, 54 Ga. R., 569. 

+ ) As to the currency and how vehestions of property 
were had. 

The suspended banks were in November, 1561, author- 
ized to issue change bills. (Acts of 1861, p. —). Those 
irregularly issued were le; galized by Act of December 
6th, 1862. (Acts of 1862-63, p. 19). Like change bills 
were issued by the Western & Atlantic Railroad under 

Act of 17th December, 1861, and so legalized under 
ve of ‘@) | th Apri a 1503. (Acts Ot ISO, p. 20, and Acts of 
150 2-03, p. 130). 

This road belonged exclusively to the State. By Act 
of 5th December, 1862, the State itself required its Treas- 
urer and Comptroller-General to prepare and put in cir- 
culation “change bills of this state” from $4.00 down to 
five cents, the agoregate not to exceed one million of 
dollars. Its third section was “that the said change bills 


shall be redeemable at th ‘i reasurer’s ottic e, al Milledge - 
ille,in Confederate treasury notes, when presented insums 
of five dollars or upwards, and that this provision shall be 


xpressed OF the face of the change bills.” * * * SEC- 


tion 5 was *‘that it shall be the duty of the Treasurer of 
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9 C. H. GOODLETT, ADMINISTRATOR, & 


\\ ithnhess James R Neeley. clerk of our sald court at otthice in 
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In the Supreme Court of the United States, 


OCTOBER TERM, 1586. 


0. H. GOODLETT, Administrator of Simon Callahan, Deceased. 
Plaintiff in Error, 


yQ 
YO. 


THE LOUISVILLE & NASHVILLE RAILROAD COMPANY. 


Brief of F. £. WILLIAMS, Attorney for Plaintiff in Error. 


ne aE: cn Rk Mae APACS salts Gadi aici eo 
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SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM. 


eet NRA 


CO. H. GOODLETT, ApMINIsTRATOR 
DECEASED, Plaintiff in Err 


Us. 


LHE LOUISVILLE AND NASHVILLE RAILROAD CO. 


wiroud compan 1) 


Simon Callahan was a section boss of pal 
December, 1880, and had worked for it seven years. His section 
was 8; miles long, beginning 2? miles south of Franklin, Ten 
On the day of this a 


No D> from Nashville 


nessee, and ending 53 miles north of it. 
nt, December 4 LSs0, passenger train 


to Franklin, was due at Franklin at 9.47 


rT ’l, —) » ib ; > oon 4" sb - | . = 
Phe railroad company kept in 1ts omece ranklin a clock. Oy 
— 1 , , , . , _— ; 
which aii the Cmpioyes were required tO revuiate thelr Lime ~pleces, 
ial 2eT his watch uy 


and on the morning of this accident C: 
the CiocK, supposing it correct. [he clock was in a defectiv: 
condition ; would not keep correct time, Dut varied some ten 


minute - in the course of twenty-four nours, t was out or time 


the morning of this accident. 


The railroad company eontends that it told Callahan not to set 
7 a . 7 i] 
atch by the clock. because it was not correc but Callahan 


= 
nis W: 


lenies any notice of defect, and says h 


ly 


thought it was Keeping 


correct time. 


There was a defect in the track near Mallory’s, three miles 


north of Franklin, and towards Nashville. 


. 


Callahan and some of his crew rot on their hand ear and left 
defective place to repair it, and when they 


Franklin to FO tO tna ‘ 
left Franklin had an hour and seven minutes, by Callahan’s time, 
tO reach M: 
required only thirty minutes for the hand « 
lin to Mallory’s. When the car was two miles from Franklin, 


the Nashville train was due there. It 


— | 
ot 
: - 
- 
2 
se 
_ 
~ 
~—e 


rto run from Frank- 


Train No. °3 rom Nashville, eaume ln sight, runway at its usual 
speed, say thirty miles an hour. At 9.25 A.M. it struck this 
’ ‘ 7 ; 5 ! | = 9 . 
hand ear and broke (¢ agliiahan’s leg, and ne brought suit to recovel 


damages, 


*} r . 3 . . ' a. 
it was two miles trom I ranklin, It would 


: xg 
t five minutes to reach Franklin, 


2 } 1] | : . , . . 7. }° ‘y : — ' 
whnoiecn WOU Dave Dut It WW Franklin at 9.50, Ol seventeen 


is] rnatl the train was on time. 


HT, r'¢ Qo 1] ne ¢ mp } MISISTS Th [ | 
; 
yy 1] } ’ * , , j , | + ‘ 
Callahan did not send Hagman ahead, because no train was 
ee. . ~ 
jue there at 1 nh nad it was not customary nor required LO — 
oy 1 xpected accord 
=¢ i 1 OUL a LAS GDS { css a Se ' Was Gill and CALA »Uet ACCOrC- 
Ing to schedule time 
\ . 3 TY } »\ ‘ “tt ( ’. il. | ‘) ; ; rt / ? | sd 
3 SOOD s tne n appeared, aiianan Md oD crew mud 
| 
~ | ‘7 é + ~ ] " sar ; i i ¢] " 
every pos-ibDie effort to get th hand car otf the track, and thereby 
sive tiv rain from being wrecked, and did get the car on its 
j i lA ( i TA | 
side, DUL COUIG DN Oia it, ANd Ib fell ~”acK and Was SLTUCK DY 
Ul train and Db) S iCp’. 
ry , 1] } ] j / ] il 
ihe section hands would all have bdbeen killed, if they gd hela 
4 , ] 
i tO Lilt I re I i Corda, }) Lc 
a ise 4 | " ( * i} . | oY j . va »* ’ his i ak 
ere, then, iiiahan and his men were on the hand ear, on 
oe = oe ; { 
e track. Now, what was the duty of the men in charge Ol 
A .. 
lh iN ) * 


+ 


STATUTE OF TENNESSEE. 
Sections 166 ani 


hnessee (nov sections L298 and 1299 of Milliken W V ertrees’ 


1167 of Tho npson & Steger’s Code of Ten- 


4 . } 1} 
Code) provideg as follows: 


aia aay oY 


, ; 

SEc. 1166. livery railroad COT pany siiail Keep tne engimmeer, 
nreman or some other person upon the locomotive, always pon 
. } | in . . . : i i 
the lookout ahead, and when any person, animal, or other ob 


' 


° ; : , } 3 ; 
struction appears Upon tne road, the iiarm WHISTLE snail poe 
; , - - = 
sounded, the brakes put down, aud every possibile means em- 


ployed Lo slop the train and prevent an accident. 


SEC. sive Kivery railroad comp i> Lnat fails LO observe 
these precautions, or Cause them LO be observed DY its agents and 
“ervants, shall be responsible ior all Gamagves to persons or prop- 
erty occasioned by or resulting from any accident or collision 


. s* 
tnat may occur, 


he Supreme Court of the United Stat ilways toll 
highest court of the State in its construction of it 
tion and laws. It is only where t! y ave been construed dif 
rere ntly al different times that this court has adopted as a rule of 


iction the first decision and reiected the tast. 


lhe court, upon looking at the map, will remember that the 
train that caused the Injuries Was running trom north t 


from Nashville to Franklin. 


’ } : ° 1 «€ ' ' } s] > * 
Now, what ao we find , ( allahan ana nil ne] 
hand car, on the track, when the train came in sight. Was anv 


one on the engine, on the lookout anead i tne train. us require dd 


‘ef } } } | 
Vy statute: i] si). how lar ahead could bh nave seen tnese men 
on the track ? 


Blackburn, Riley, Baugh and others, entirely disinterested 


witnesses, DY actual test and measurement, demonstrated that 
the engineer or another person on the locomotive, if | 


‘ | i 
ir ne nad peen 


} 1 ’ } ’ " 
on the lookout ahead, could have seen Callahan and the hand 


car on the track, 375 yards from the engine, and it is so shown 


on the map. Record, pp. 19, 20. 


Noi do I und rstand the railroad COM pany as seriously, if at 


a 
| 


all. eontesting this point 

Corbett, the engineer: of train No. 3, says that he saw the hand 
ear and blew the alarm whistle, when about 100 yards from it. 
Then, on cross examination, he says it was 80 yards. He does 
not pretend that he or the fireman could not have seen the hand 
car before he got within 80 or 100 yards of it. He simply says 
that he saw it when that far from it. He does not even say that 
he applied the air brakes, though he does say he did all that 
could have been done to stop the train, after he saw the obstrue- 
tion. Record, p. 26. That is not enough. He or the fireman 
must nave seen if as SOON dabs&, WY a Vigilant lookout ahead, it 
could have been see n. Admitting all that Corbett Says LO be 
true, still the company utterly fails to show a compliance with 


. i . ‘ rym 
the statute as construed by the Supreme Court of lennessee. 


‘| ne engines r SaVs the fireman was on tne engine with him, 
and Wis iD attend: nce aS a witness, and vet the record fails to 


show that he was intro luced as a witness, or any reason for not 


introducing him. 


Is it not fair LO infe) that he would h ive corroborated plain- 
tift’s witnesses and shown that he could have seen the obstruc- 


tion long before he did rs 


The record shows that this trial lasted four days. If the 
engineer or fireman saw the obstruction on the track as soon as 
he could have seen it. the defendant had ample time, during the 


trial, to demonstrate it by actual test. Record, p. 13. 


So, I insist, that the proof absolutely demonstrates that the 
statute was not complied with, whereas, it requires the defend- 


} 


ant to show affirmatively that it did comply with its provisions. 


STATEMENT OF 


l. J ne court low rred } ia 
the right to remove this cause from 

Z The court erred it) 6 uSINE 
State court. 

3. The eourt erred in tak 
saying to them: fhe eviden 
def ndant compli wit thie req 1 
Ol Tennessee. ar a Live circul ~ 
juries are concerned.” 

1. The court erred in charging 
the facts proven in this case, we 
the defendant, 1 should feel bound 
trial. In such a state of the case it 
find a Vé rdict ior the defendant, nd | 


Batts ‘ t 
bhi LO (rl 


‘e the instructions request 


The court erred in charging t! 


plaintifl did not exercise reasonable care. 


lefeat 


ligence, and that this negligence « 


6. The court erred nD withdrawing tiie 


there were disputed facts In issue. 


And, whether the facts were disput: 


? 


ti 


r¢ 


: 


them. the case should have been left 


And this applies to the refusal of th 


the jury the requests from 5 to 11 in 


it minds might honestly have drawn « 


ERRORS RELIED ON, 


OY | t tne defendant had 
State court. 


pice, 


le} \\ a | 


. W ood’s Reports, 657. 


270. 


and this cause to the 


the jury, and In 


atishes me that the 
section 1166. Code 
nd 


ig plaintiff ’s in- 


lows: 


: U nder 


=a 
<A 


aS TO 


rive a verdict ainst 


aside and grant anew 


lity ¢ 
at - = 


o instruct vou to 


ordingly do so, declin- 
. . ; ; ae 
ntitf’s counsel. 


lury, In effect, that the 


but was guilty of neg- 


l any right of recovery. 


case trom the jury when 


105 U 


+ . 


id or undisputed, if difter- 


++ 
‘¥ 
sf 


ferent conclusions from 
; 


the jury. 


17 Wallace, 6 


i 


J) 


e court to give in charge to 


lusive. 


f ) j 


the jury re- 


— 
— 
— 

. 
oo 
~_ 
. 
— 
—s 


in refusing to give 1 


: 
ee ee 
- 
- 
a 
ay 


8. The court.erred in refusing to give in charge to the jury 


requests » 4 ii nmciusive, and taking the ease from the iury, 
1} ? id tf ‘ th . . toast - ’ 7 : = . 
MmSteat Ol j ih} Lnem pass Upon Live rmctS Involves In) LUOSE 


requests, 
CONSTRUCTION OF THE TENNESSEE STATUTE BY 
THE SUPREME COURT OF THE STATE. 


Lhe statute 318 Stringent, but in) proportion to the danger from 


unrestrained power in the hands of these great and powerlul cot 
; 7 ' PTT — “— 
porations mist De The adevree or diligence to which they are held 
: . 
%. » ii L , 
In the protec Mad preservation Ol! human life, though it re- 
iit in harsh verdicts against them, 
i : { 
J Heis.. 19, 
lhe Injunctions OT Lhe statute are imperative ana peremptory : 
; t Se . ; | ‘ } 
and the consequence ol disrey irding Lhem 8 absoiurte and uncone 


CL iris and tolerates 


1° a : . 
it@ thlaKkes NO ex 
| 


: a shed 4 
Gitional MAO y. Bhe stu 
no excuses 
9 Heis., 843. 852. 


= Xx { _ . ‘ } ¢!] _ . . : 
| niess tne defendant! Snow that ali the statutory precautions 


were observed it is habie, tLnouvgn the yur’ be of Opinion that 
peen observed, 


9 Heis.. 20. 26. 


~_— 

teal 
~ 
© 


the accident would have oceurred las 


The Statute demands ani absolute obedience to 1ts PrOVISIONS, 


whether they seem necessary or not. 
9 Heis., 827. 
ll] He IS., 383, 38D. 
) Heis., 266. 


Although there was gross negligence and folly on the part of 


the plaintiff in being on the track, yet the very fact that an ob- 


struction was on the track, by the Code, is made the basis of the 


f 
j 

’ . +f ; ’ 1] ? : ' : oat ii " 
equirement th Lie pre LULIOn preserived snail ve immMedlie«- 

, . ® 
t i ‘y% : 

LLe LY put nto requ rion to warn oF a iver, and LO ivold mary 
4 perso {>} Pie iy ’ \ 
4 
, : - 
He 
| CiSece By 
q f ’ 
. ) is ‘ ’ ’ a , : ‘ vs ’ ) 
' PiLenauedqd if PTTOrcee it “ DCTIOPINANCE OF these 
j } j ° . ,* y #5 . 
CS DY NXAWML arvoltrarily upon thie npany a liability in case 

‘ | 

1 ait } aL riect 
. ’ 
» Lea, 69] 
| mn the nstruection of thes there has been “ no 
i rié ; vm \4h ri}) : 
9 Heis., 828 
Lt 2 i USL NOL ¢ , } Lit Ou f LuUS be 
‘Ti if po 1] 7) :* 1¢) lh ak oe iti ' | ' i | i MOLI re Ps 
' yy | ‘ ; 4 ; 
is poss ror bim te e il Stl 1 Is 1 tne 
; ‘ 
tra rh Raat tis iOes tit) it, ii ste T) i " ;y H Vivvi- 
" sre) 7 fi! ; 4 " ’ rik 
LUCLTIILLILICSS, ‘Lee Wa i} wee Ul > , 
7 
cif I i is il ‘ 
; f kk 
i te) 

Phe | lite (iiedal ' | SOT ¢ ) ~ lruated a i* 
hOUI ut he ne ¢ ib -€e aie id nnowt see, tH 
nreman must it the hireman ca er musi 

| Lea, 52 
—_ . 
‘ i , " , 
ihe instant that the lookout s “ i l git 
fidve seen, the ovstruction on the track, ne must sound the aiarm 
whistle, reverse the engine, apply the brakes, and comply with 
s & ° ; > 
7 : . . } 

H ’ ; ‘ ’ : " i *% ; ! 4 t 

aii the provisions Ol the statute, i possivie, OlLhnerwis ne ae- 


fendant will be liable. 


’ ° 7 ; 
If tne COMTI pans allt to ovoserve tne statutory precautions, i 


:; . , eee , 
is responsibie, rey rdless of the contributory negligence ol its 


person injured, however gross it may be. Contributory negli- 


~—e 


gence, when it @XIs 


ages, but cannot bar a.recovery. 


If tne COMIpany fail tO observe these precautions, and aun em- 
ploy is injured, 


servants has no application. 


AD CACeE 


ryt 
[hese 


charge of 


re quested. 


authorit 1eS 


De considered iD miti ration oO! 


_ 


6 Heis., 174. 


11 Heis., 


| Lea. 023, 
12 Lea, 200, 2 


he company is liable, and the doctrine ot tellow- 
9 Heis., 941. 


tion exists in case of an employe, only where he is 
injured about the company’s yards and depots. 
9 Heis., 270. 


7 Baxter, 


are cited in support of exceptions to the 


iis refusal to give the charges 


WILLIAMS, 
Attorney for Plaintiff mn I 
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SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1886, 


To. 18. 


C. H. GOODLETT, 4 


Administrator of Simon Callahan, Deceasel, Plaintiff in Error, 
VS. 


Louisville & Nashville R. R. Co.. 


Defendant in Error. 


Argument of BATE & WILLIAMS, Counsel for Plaintiff in Error. 
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SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1886 


>? -_ 


CC. HoH. GOODLE It. 
ft pista Simon Callahan. D wel Plainti# 
VS. 
Louisville & Nashville R. R. Co.. 
Defendant "ae 


Argument of BATE & WILLIAMS, Counsel for Plaintiff in &rror 


C.H. GOODLETT, ADMINISTRATOR, 


THE LOUISVILLE & NASHVILLE RAILROAD CO. 


No. }S+. fii Chror tA) the (“peut fv fj j or thy lL nited Stat ‘ 


tor the Middl Distri / (iT ii iE SSOFE, 


Simon Callahan, who has since died, a citizen of Tennessee, 
brought suit in a court of that State against the Louisville & 
Nashville Railroad Company, to recover damages tora personal 
injury received by him while in the employment of the defend 
ant COMpany, on the Nashville X Di Cattul Railroad fn ‘Tennessee, 


which Was operated by the detendant 1] t ra t “ase. 


Se es 


The defendant COMpany removed thy ense TO the Cirenit (ourt 
ot the United States tor the Middle District ot ‘Tenne seCe,. OTT 
the ground that it had been incorporated by the State of Ken- 


tucky alone. and was not a citizen of Tennessee. 


Application was made to the Federal! Court to remand the 


case to the State court. on the eround that defendant company 


Re ae a 


err 


nadine. ale 


=< ® Ss 
lbs is 4 si a 
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wre 


Fes 
Be 
. 
- 
4 
a 
ae 
Ys 
te 


rene 
it okie rd) 
} a5 de 


My = 
rey oes deed 
ee ee 


ae ee eT 


, a 


a ts se a: 
ae a5 


= 
ae 


Lees 
ae 


. 


comelil 


be. ‘e a Sey A TPG ori ‘ 
ea shea 


Ae ditt! Find Me cag ea, + tasting tine ee x Pn OR cg tame tea, of " os ioe oe Bea ste mmc — ‘ 
4, Mais ee bert . ‘ " is ” BEN nla dh side Ses i ti eee eS " ” 
ear ie swtbacanet j 4 ee : ORE set, ong ey 2 9 NOT te a Pa th ti ni! alias 


‘cr 


had been chartered by the State of Tennessee, as well as by the 
State of Kentucky, and that it was for this reason, in a litiga- 
tion in Tennessee LO be regarded aus a  oltiz n pe ot ‘Tennessee: 
but the motion LO remand Was overruled. 

There was a trial, and verdict and judgment for the defendant, 
and the plaintiff thereupon brought up this case. 


Une question is as to tne itizenship ot the detendant COln- 


pany. 


ceieaamins Lame “en 9 li ee eo i eg a ad ae i ; ~ * Ie ey " a > ill ca «laa 


, 


We é oneede for the plainti 


pat VY was first chartered by the state of] Kentucky. 


’ . ; 


; | a 
Insist that 1t Was @/so chartered Dy 
that its stati is the same in Tent 


” : 
mekiiy created bv that Stute. be 


j Sol | af 41 
such would be thi imw Tf these 


¥ 


error that the defendant com- 


But we 
the State of Tennessee: and 


as if it had been orig'- 


Muller rs. Dows. 94 U. S.. 447. 


We furthermore concede, if the 
} 


rreater ettect than merely to 


ville & Nashville Railroad Com) 


slation of Tennessee had 
cense and permit the Louis- 


ny, as a foreign corporation, 


> 


. .** : ry 
to have ‘‘a mght otf way to construct its road” in Tennessee, 


that such heense would not conve 


ration of the latter State. But uN 
done more than this has not on 


: | hie |] _ 
construct a road, dUT has conterre 


he question is alWays a que 
’ | | 
and all the statutes which relate 


bv themselves. ( Fe. R. Co.vs. & 


rt the company into a corpo- 


v subi it thut ‘Tennessee has 


ly granted a mght of way to 


cf ro eonstruct it. and 


| : 
as to adopt this corporation 
i ‘ 

‘ , f} ; 
‘ ZZ (]? WY, fs * Pi. 
the question must be read 

| U. S.. p. 149.) 
‘ ; t d 
Ani we ‘ i 


; 
2 ‘ . 
* ry% " 

. . , | i | | 
Ditterent wePsiablture ot ‘Tennessee had oceasion to iegisiate 
ith r to this Louisville & Nashville Rail : 

7 rr ; 6 ‘ 7, | ’ Z > 
with respect to this Louisville & Nashville Railroad Company, 
e 
, ° , ’ | , 
and whatever may be the eonstruction which this Court may 
. a 
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Such are a tew of the Imp roant powers eonterred upon this 


comm pany bv the state ot ‘Tennessee. 


The terms in which these powers are « onferred: the tact that 


all of them are impertant, and that many of them were essential 
(LO enable the road to vet trom the State line to Nashville): 
the }) CUMLAPY ald of $10,000 per mile, and $100,000 for a bridge, 
granted by Tennessee; the concurrent legislative lnterpretation 
of these statutes Dy both States, as being charter statutes con- 
ferring organic power upon the company, and not simply 
granting a mere right of way—make it indubitable that the 
State of Tennessee has adopted this company and conferred 
upon it like powers to those granted to corporations of its own 


creation. 
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one State has no existence as a legal entity or person in another 


State, except under and ny virtue ot its incorporation by the 
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Numerous cases have been decided by this (Court, having 


greater or less bearing Upon the question involved in this Cuse. 
In Railroad Company vs. Vance (96 U.8., 450), an Indiana rail- 


road company leased a road chartered by [Indiana and Lllinois. 
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statement of His Honor’s reasons tor withdrawing the case from 


the jury, that he had an erron 
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Co., 2 Bar., 379, 381. 
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the track in the country where the train runs at its highest 
speed, is not constant or expected, and is only occasional; and 
then not with a view of working about the train or cars, but 
of repairing the track. As a train speeds through the country 
there is no more likelihood that a person who 1s seen upon the 
track is an employe than that such person is a stranger, and 
hence the exception is not extended beyond the company s de- 
pots and yards. It follows that, under the circumstances of 
this Case, the company Was bound to observe all the statutory 
precautions, and the plaintiff’s “‘ negligence’ could not, as the 
trial judge erroneously assumed, affect the plaintiff’s mght to 


recover. 
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The precautions which the statute prescribes are of two kinds 
—general and particular. The particular, specitied in the 
statute, are: (a) To always keep an lookout ahead: (6) when 
any person, animal, or other obstruction appears upon the track 
to sound the alarm whistle; (c) and put the brakes down. The 
general precautions are demanded by the words, “every possi- 
ble means.” By this is understood that the engine shall be 
reversed (7 Lea, 557: “4 Hi Ss. S65): that all the brakes were 
applied (9 Heis., 864); that there were sufficient brakemen (9 
Lea, 315); that the machinery was in good order, and up to the 
present state of the art; and that the employes used all the 
means at their command to Stop the train and prevent the 
aecident (9 Teis., 19, 20: Code of Tenn., (M. & V.), S§ 1298, 
1301. Notes). 


And the burden of prool is on the company to show that all 
these requirements were observed. 
Code of Tenn. (M. & V.), § 1300. 
L.& N. R. R. Co. vs. Parker, 12 Heis., 49. 


Avother thing must be noted in this connection, and that is. 
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and seventy-five yards away. If they are right, the engineer 
ran more than 250 yards after he should have seen the push-car 
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SEC. 7. The Oth section ot an act entitl 7 “AN \ct tO amend 
the charter of the Frankfort and Louisville Railroad Company, ’ 
approved the 29th day of February, 1848, shall be in force as to 
all stock subscribed by any County Court in this company, and 
shall be, and is hereby, made applicable to such court and to 
ersons paving such tax, except that the interest shall only 
rawn from the time of obtaining the certiticate of stock, 
and which shall be issued to the tax-payer or his assigns in such 


manner as such County Court and said company may agree. 


Sec. 8 Said company shall have the power in contracting for 
the construction ot sald road. Or ahy part thereot. TO pay One- 
third of t] , 0 100 3 ls of the eomn:; havine 
third of the contract price it the bonds of t le Company, having 


not less tha 1 Ten vears to ruh, and bearing not more than SIX 


per cent. per annum mnterest, navable half-yearly, and interest 
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i] tne same boy di ed of trust on said road. In ali respects, Aas 


the ouisville and Krankfort Railroad Company ure authorized 
to issue the bonds of the said company, and secure the same by 
cl deed of trust on said road. under the acts to amend the char- 
ter of the Louisville and Frankfort Railroad Company, approved 
the 25d day of February, 1849, and 4th of March, 1850; said 

mpany shall have full power and authority to issue the bonds 
of said company to an amount not exceeding eight hundred 
thousand dollars, in sums not exceeding one thousand dollars. 


and eArlne ah mlerest not exe eeding SiX per cent. }) rannum. 
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Sec. 4. Be it furth acted, That the stockholders in the 


State of Tennessee shall be entitled to be represented in said 


P - > - in Tennessee. in} proportion tO 


company by directors residing 
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tock. to be chosen by the stockholders oi. the COT pany 


} i . Re on — «¢ , ] , 
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SEC. », Bi if qu ther ena ted. That nothine 


said charter or amendments thereto, shall be so éonstrued as to 


1} this act, or in 
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rohibit the Legislature of Tennessee from passing any law 
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authorizing the construction of railroads within this State par- 


allel to. crossing or to unite with said railroad from Louisville 
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to Nashville, and the State of Tennessee reserves the right SO 


| » do. 
B tf further nacted, That the twentieth section oT 
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said charter. and the fourth section of the amendments thereto. 
or ettect within this State. 
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shall he void and ot no toree 


Sec. 7. And be it further enacted, That the 23d. 24th, 25th and 
2Oth sections of the act ot the 11th December. 1845. Incorpo- 
Nashville and Chattanooga Railroad Company, ‘be 


the said charter ot the Louis- 


rating the 
ES : 
hereby made a part of 1 


and are 
ville and Nashville Railroad Company, to be in force within 
this State, and that this bill shall take ettect from and after its 
PaussiVQe ; Prorided, That the Commonwealth of Kentucky 
shall grant to the State of Tennessee, or to such companies as 
the General Assembly may charter, the right of way from Nash- 
ville to intersect with the Lexington and Danville Railroad, or 
Danville, Harrodsburg, or such other point on that road as the 
company may designate (provided it does not interfere with an\ 
vested rights of the eitize s ot Kentucky), with the like powers 
and privileges eranted to this COMmMpany., 

Sec. &. Be it further enacted, That the company shall bring 
said railway to the city of Nashville, or South Nashville, and 
locate their depot convenient to the Nashville and Chattanooga 
Ktailroad, so us to form the connection. 


JORDAN STOKES, 
peal ay bhi blows OT Repre Cp ATV eS. 


M. Rk HILL, 
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Passed December 4, 1851. 
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shall be charged therewith in the same term, or as soon as prac- 
ticable, and their verdict shall be final and conclusive. between 
the parties, unless a new trial shall be granted; and the lauds 
or right of way, so valued by the commissioners or jury, shall 
vest in the said company a fee-simple, so soon as the valuation 
may be paid, or when refused, may be tendered. Where there 
may be an appeal, as aforesaid, from the valuation of commis- 
sioners by either of the parcies, the same shall not prevent the 
works intending to be constructed from proceeding; but where 
the appeal is by the company requiring the surrender, they shall 
be at liberty to proceed in their works only on condition of 
giving to the opposite party a bond, with good security, to be 
approved of by the Clerk of the court where the valuation 1s 
returned, in a penalty equal to double the said valuation, con- 
ditioned for the payment of said valuation and interest, in case 
the same be sustained; and in case it be reversed, for the pay- 
ment of the valuation thereafter to be made by the jury and 
confirmed by the court; Provide a That when the land cannot 
be had by gift or purchase, the operations of the work are not 
to be hindered Or delayed during the pendency of any proceed- 
ing to assess its value as aforesaid; nor shall any injunction or 
supersedeas be awarded by any judge or court to delay the pro- 
eress of said work. 

Sec. 25. In the absence of any contract with the said company 
in relation to lands through which the said road may pass, 
signed by the owner thereof, or by his agent, or any claimant 
or person in possession thereof, which may be confirmed by the 
owner, it shall be presumed that the land upon which the said 
road may be constructed, together with a space of one hundred 
teet on each side of the centre of said road, has been granted LO 
the company by the owner thereof, and the said company shall 
have good right and title thereto, and shall have, hold, and en- 
} xy the same as long as the same be used only for the purposes 
of the road, and no longer, unless the person or persons owning 
tiie said land at the time that part of the road which may be on 
said land was fiuished, or those claiming under him, her or 
the n shall apply for an assessment for the value of the said 
lants, as herein before directed, within five years next a!ter that 


part of said road was tinished. And in ease the said owner or 
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WHEREAS, It appears that the first section of thirty miles of 
the Edgefield and Kentucky Railroad route ineludes. and runs 
over what 1s Known as the Cumberland Ridge, a very difhcult 
and laborious point to overcome by railway, requiring at least 
four times the amount of work and expenditure of means as 
would be necessary to prepare and make ready forthe reception 
of ecross-ties and rails of any equal average distance upon said 
Sei tion of thirty miles: and. whel As. in c nsiderati n of this 
obstacle, by the above cited act, the Legislature gave said com- 
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That the Board of Directors of 
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wit reby vested with the right to issu and to sell and deliver 
by the Pre sident. OF any reoular y constituted agent by the Pres- 
ident, within the United States. or elsewhere, the bonds of said 
company, signed by the President untersignued by the 
secre Cary ot ead OTL pany — ith; ot { he corporation 


ers, shall be, and a hereby, vested with all the rights, privi- 
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shares O] stock LO which tne hol ler 13 @Clj- 
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indorsement, and be added to tax-receipts to 
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entitle the holder to a certificate of stock. The holders Or cer 
tificates of stock shall, after one month from their date, on pre 
sentation at the office of said company in Louisville, receive a 
certificate of stock. It shall be the duty of the persons 80 a})- 
pointed to keep a list of all persons to whom they issued cer 

tificates, and at the end of each month transmit a copy to th 

Secretary of the company at Louisville. They shall also file all 
receipts so surrendered, and deliver them to the agent of 
the company, to be kept on file in the office of the com- 
pany. The compensation of such persons shall be fixed by 
the County Court, and paid by the county or the persons asking 
the certificates oft stock. The persons SQ appointed, before (i1)- 
tering on the discharge of their duties, shall take an oath faith- 
fully to perform the duties devolved upon him by such appoint- 
ment. 


SeEc. 6. Be it enacted, That said railroad company may, at any 
time and place in the United States or elsewherc, without the 
formality of opening books for publie subscriptions, or appoint- 
ing commissioners for that purpose, receive subscriptions of 
stock to their company tendered by individuals, towns, cities, 
counties, or other corporations, whether payable in money or 
other things; with such terms and time of payment, conditions 
annexed, and kind of payment, that may be set forth in the sub- 
scription; and when the stock so subscribed is earned or paid 
for. certificates thereof shall be issued LO those entitled LO it. 
Said company may also contract-to pay in the capital stock of 
the company for anything necessary in the prosecution of the 
work of construction, or to pay any debt of the company; and 
may sell, convey and deliver any property received for stock, or 
mortgage or pledge the same. Said company may purchase and 
hold or hire slaves for use in the construction or management 
of the road, but not for traffic. When no longer wanted for the 


im, 


purpose aforesaid, they may be sold or hired in the States of 
Tennessee or Kentucky. 


See. 7. Be it enacted, That it shall be the duty of the Presi- 
dent and ‘each director of the said company, and each engineer 
or other agent engaged in the service of the company, to take 
an oath, each for himself, that be is not, and will not, during 
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from and after the passage of this act, the said Louisville and 


| -—- > oals art , re | ] 
Nashville R iroad a tipiletead, equipp di. and it} Ope- 


‘@ 
2 
~ 
om 
— 


indrs 


I 


>) 


road from admitting branch roads to conncet with it at any 
point or }oints to be agreed upon between said company and 
those who have or may subscribe stock for the construction of 
any branch road. The stock subscribed, and the means created 
to construct each separate branch, and shall be faithfully applied 
to that purpose. And sald conmipany is hereby vested with the 
power and the right ce issue its bonds, under the provisions ot 
this act to obtain means to construct and equip any branch road, 
the bonds to express on their face the purpose for which they 
were executed, and, to secure their payment, may execute a 
deed of trust or mortgage, and for the payment of which the 
rights, credits, profits, property, and franchise procured for said 
branch, by the use of its means, shall alone be made liable. The 
nigh s, credit, prope rty, or profits of the main stem shall not be 
used to create means to construct, or made liable for, any debt 
or liability created to construct branch roads, nor shall the 
rights, credit, property, and profits of any branch road be used 
to create means to construct, or made liable for, any debt or lia- 
bility created to build the main stem. And with a view to 
such liabilities and profits, said company shall keep separate ac- 
eounts, exhibi ing the stock. property, profits, and di bts oO! the 


main road and each branch. 
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pany of the benefit of the act of Tennessee extending to said 


company aid in the pure hase of iron. &c.. two directors shall be 
added to the number ailowed by the original charter, who shall 
ve in othee trom LHe time ot their appointment by the 7oVver- 
nor,and remain in office one vear, and until their successors are 
appointed and qualified. The directors so appointed shall rep- 


nessee to an amount in shares equal toa 
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ive hundred and forty-five thousand dollars, at all 


tite. tings ot the stockholders, and in the sittings ot the Board 
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of Directors, and cither may vote for the other. and both or 
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pre hk & i CLC, HOWE! . t anvtning shall oceur to prevent 

} : strat , ; } ' ' 

the compan \ rom reeelving the State aid. said State directors 

yy : , nt tl t} 

snail oOo CSE ] Lie Stute to the exitcnt that the COTM pany 


SEc. lo. Bi if further enacted. That the Louisville and Nash- 
ville Railroad Company be and they are | ereby authorized and 
vested with the power to make an agreement with any County 
Court of counties which has subscribed stock in said road, pay 
ible in bonds, whereby such counties may, through the County) 
Courts, acting under authority of law, conferring the power to 
contract, agree to reduce the amount of their stock, and cove- 
nant to pay the same in mone, at a shorter period, and eFecure 
the same by th execution of bonds, maturi oY at an earlier date 
and of less denomination, and transfer the stock of said County 


(C‘ourts to the tax-} ayers of the re spective counties. 


Sec. 16. Bi it enacted. That upon thi presentation of tax re- 


_ 


ceipts tor taxes paid in Sumner County. to an amount equal tO 


one or more shares, countersigned by the Clerk of the County 
Court of Sumner County, as now required by law, said com- 
: | 
pany shall issue certifientes of stock in said company to si ic 
laxX-payers or their assignees, such STor not to bear interest. 
NEILL S. BROWN. 
Speaker of the H i Represent 
i i 
EDWARD S. CHEATHAM. 


\ yr of the S 


assed December 15, 1855. 
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of Tennessee, That the several acts of the General Assembly of 
, 


, : ryy , . : , : 
the States of Tennessee and Kentucky be, and ure hereby. 


amended by the additional sections. 


Sec. 2. That the Louisville and Nashville Railro.d Company 


is hereby authorized to issue. from time to time. Income bonds. 
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uw foreclosure and sale of the mortgaged property. Upon the 
filing of such proceeding, it shall be the duty of the President 
to cause a perfect list of all bonds secured by said mortgage, 
and place them on file in said suit; when it shall be the duty of 
the Court to make publication of the fact of the filing said bill, 
in papers published in New York, Louisville, and Nashville, 
ninety days by successive weekly insertions, before rendering a 
decree, and on hearing, such decree shall be rendered, as will 
be equitable among all the holders of the bonds on sale or pur- 
chase, or order of lease, the person OP persons, corporation or 
corporations, that may become the owners or lessees under such 
decree or order, shall and are hereby declared to be substituted 
to, and vested with, all the rights, privileges, franchises, anil 
immunities of said corp ration. in the property sold or leased, 
as well that part in Tennessee as in Kentucky, but the right in 
Tennessee shall only attach and be continuous on the payment, 
at the proper time and place, the interest on the bonds of the 
State of Tennessee, received by suid company, the sinking fund, 
and the bonds themselves as they fall due. That the holders of 
the bonds issued under this or any other act, authorizing tlie 
issuance of bonds, shall, at their option, have the right, at any 
time, to convert said bonds into the stock of the company at 
dollar for dollar. The company is vested with the power, by 
the consent of the holders of bonds, to agree on terms by which 
the stock of the company may be issued to bondholders in pay- 
ment thereof. That the issue of the bonds herein authorized 
shall be conclusive evidence of the acceptance of the company 
of this as an amendment of their charter, and as evidence that 
all the requirements of the act have been complied with. 


Sec. 6. Be it further enacted, That, whereas, the funds neces- 
sary for ironing and equipping the line of the Louisville and 
Nashville Railroad, in the State of Tennessee, are furnished by 
the State aid heretofore granted and accepted by said company : 
and, whereas, it is but just and right that the line of the road 
in Tennessee shall receive its fair proportion of the proceeds of 
the income bonds raised by virtue of this act, the authority 
icreby conferred is subject to this provision, that so much at 
least of the proceeds of said income bonds shall be applied to 
the construction of the road-bed and cross-ties in the State of 


Tennessee as will give the line of the road 


proportion as above. if the same should be needed to prepare 


such for the iron. 


SEC. # BR, it further enacted. That to carry out the preceding 
sect) iiP that the amount sO appropriat d to the line of the road 
in this State shall be in proportion to the entire amount at any 
one time raised by said income bonds, as the length of the line 


of the road in Tennessee is to the length of the entire road. 
That it shall be deemed malfeasance in office, as provided in 
section second of this act, in such members of the Board of 
Directors of the Louisville and Nashvi le Railroad Company, its 


shall authorize anv use of the procee ls of such bonds. inecon- 


sistent with the foregoing PPOVISIONS. 
Mec. oT Bi, if firth ‘enael d. I hat the time for the COnSTrUue 


‘ . 
rion oO the bridge ucross the Cumbi riand River, us specified iT) 


the act of the General Assembly, passed the 15th December, 
SOO, be extended LO the Louisville and Nashville Railroad 
' Company tor twelve months, trom and atter the Passaeve ot this 
act: and that said company Is hereby vested with the right to 
contract with the General Government tor the transport ition 
of the mails, and is hereby declared capable in law to receive 
u8 Cotnl- 


and hold any @rant or appropriation made by ( ‘ongress 


pensation tor publie service. 


SEC. 4. Bi. if further Cha Hed. That the POW er To acquire lan 
ror railway track. and necessary side tracks. and the req 


quantit y tor depot, freight and passenger houses, within the 


corporate limits of the city of Nashville, w 
ferred on the Nashville and Chattanooga Railroad Company, 
be and is hereby vested in the Louisville and Nashville Railroad 
Company, and the Edgefield and Kentucky Railroad Compan. 


and mav be enforeed by said COD pall , joImtiy or separately, 


tor their joint or several use, 


. ’ , 1 , f , } ryy} ’ ‘7 : —- : * ; 
SEC. li). Bi. if further PHaACTEH. ha notnin’g Ih bHISs u one 


be so construed, as to give banking privileges to the ce Nn} 
of any character whatever, or so as to increase th ability 
the State to said company. hat this act take effect from and 


atter its passage. 


~ 


PEC, ae 3 EL ' if fed. That the SiLihic PpOWerS and 


to the Edgetield and Kentucky, and 


riviieg? 1 e é » TH 
; ' = : , : > ail 7 
Nashville and ilenderson Railroad Companies; Provided, Vv 
‘ 
sa ad by a majority o. directors of each company. 
' ; J ; j ra%} 4 ] : aot 
rc. Ba De i Z Chi heat. hat so soon as The Louisville 
nd Nasi It road Clonipany, hall have or led their said 
and JINASI f i} erie OOTLL PEE silglil lav‘ rPracie Lit cil 
| ° : * > _ 
nation of the first thirtv miles from Nashi- 
| i y line. prepared to receive the iron ralis, 
then the G ernor of the State shall issue the bonds of the 
Tf. 1 ’ , " a hl tr +h ; { Psp? .? | Hots 
tate to sala Ori pabti avyreeaviy tO ait lf Ol Pasy «hill cit 
amnienaad \ rie 
. ‘ : ; , su ‘ ~ ry% 
Der. io. DO ¢@. that the Kast lennessee and 


cys . [> cg } a . 
Virglia biroud Company. be. and 1s hereby authorized and 


L te establish ali CAPHDPESS agency, and shall recelve 


C1 noOW ered to 


" . + 
' 


such additional compensation as is usually charged ror trans- 


. 


portation OT Treig@ht DV otner express companies. 


mm +4 ' 
; ; 


’ 


Sec. 14. Be Z / Ch ted. That it shall be lawtul for any 
Sheriff, Coroner or Constable to levy upon and sell, as other 
personal Prop ruV. AD) shar (oT shares a any rallroud or turn- 
pike company in this state, be longing tO an ( xecution debtor 


or corporation, avainst wnom thev hold an execution 


Sec. 15. B r J ji fed, ‘That the ofhecer making tne 
levy, shall. at thie Lime ot » | eh i@VY. OFT as 800D thereatter as 
practicable, notify the Secretary or other officer entrusted with 
the b OKS Of the tui npike O| railroad COULPAany ot the fa ‘t of 


ch levy; the notice to be given personally or in writing, left 


;, . we" . » 
at the othiee of the S crevTary, Ol other ofhiver nroresald. 


EC. 16. Be i fu Ft enacted, ‘That Upon the sale of such 
turnpike or railroad stocks in shares, by execution, the officer, 
on receiving from the purchaser the amount of his bid, shall 


° ; 


execute and deliver to him a certificate of the shares sold. and 
his return of the sale, on the back of the execution. shall be 
notice to all the world of the tact of sale: and on presenting LO 
the proper officer of the company, said certificate, said officer 
shall transfer said shares on the proper hooks to the purchaser 


or his assigns. 


SEC. ep BR it further ena ALP ‘| hat tl ullahoma and Ssoutn- 
ern Railroad Company have the further time of two vears to 


' . ° . *7 ry ’ ' ‘ : ; 
eommence and hnish their railroad: / sl NO Stute ald ve 


road Company Lo by ne themselves Hii ine Drovisions OTF an 


set. entit ec An Act To Ineor) oOraAate LHe Nashville cil ct KD X\- 


—. ; , | sped -r - 4 , f 
Ville Railroad ( OL} any, paises (i TI ] i? Pi. PSS: } Poet a 
ry*? m . . ' 
hat no State aid is vranted to th (i. 

ry ’ H 43 ; 
Sec. 19. That this act take eft nd aiter its passage 


DANIEL S. DONELSON, 
‘) (fi f ff H s i} R pre Cyl 
JOHN C. BURCH. 


Passed Viarel 20th. ‘Relite 
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\ : : 
AN A‘ j i . . 
’ v 4 
SECTION |] Be i fy i f ‘ } 
1} 
/ : fhat whenever thi rennessee ; rovinia 
I 
vi oad Company sha nave ns 
: , , 
1¢)) Tiié }) ti stock ii id ! } TT me ae 
grade, bridge, and prepare r tl 3 ft whole extent of 
A 
main trunk he proposed fT structed by said com 
4 | i . } " : ry ‘ + | ‘ . " 
mit) \ indi It Si i Oe SnO 1) pathy ' errno 
7 : rt 
. + . j 
‘) ant ~ wae hat } | ~HWpHscril , ‘ rOOd and s yy Bae 
} ] ’ 4 , , } ; 
it ever sala COT \ bal il cy gamed, opriagead i Shas 
i ive i cd tO } (TOW! eit on Ot | mnoers ror Trye recenmqtion 
: 
t . _ 
’ ; + + 
I Patiis,. ana I ‘ ne pared ‘ { ul i \ Iii ce. }| sald 
i ’ 
, : ° . , . - 
,* ‘sy ‘ " ; ? 9 ; ‘ yey . Bave. ' 
road, at either terminus, ih a good substantial manner, With 
. i ; ba | , sith ' —* , — ; ‘ 
rood materiais, Tor putting on ti | ralis and equipments, 
in ) ~ i 
, ;¥ : ; - 
and the Governor shall be notifies } nese facts, and that said 
4 


reof, is not subject to any lien whatever, 
reated in favor of the State by the acts of 
written afltidavits of the chief engineers and 
Olnpany, togethel with the WW ritten attidavit 
gineer, by him appointed, at the cost of the 


Lt said Governor shall 
n bonds of the State of Tennessee 
<ceeding eight thousand dollars per mile on 
ther condition, which bonds shall be 
see in the | 4 } 


} , ® ’ 
nited States as the President ot 


cl ~} E re bearing an interest oOo} Si per Ct nititg 
semi-annually, and not having more than 
{ : 1 * Vea©®rs tO Mia Lire 


] ' ep \. | | 
OeTPOre specitied shal not 


; 
mpany tor any other Purpose than for pro- 
. a’ | 3 7 
Ss, Chall SPInes, and equipments 1Ol said 
} | * +45 :¥ ] ; ~- — %< 4 ‘ 
~ al Or putting’ adown sald ron ralis, ans 
not issue the same unless upon the affidavit 
ind aA esoliution oO! 


it a majority of the Board 
cne time being, that said 


honds shall 
pUPPOse than ror 


i nor pe 


procuring the said iron 


and equipments tor sald section, and tor 


+ 1 4] ae 

alls, and the Governor shal! have power 
4 

r, to act, under oath, in conjunet 


nm nevotiating’ said 


a 


lon; 


bonds tor the PUPPOSses 


r matters pertaining CO snl 


terest of the State. in the opinion of the 
ni} , 

That so soon as the bonds of the state 
ied tor the first section of the road as afore. 
titute a hen upon said 


: 


SecTioONn so prepare cd 


Y 


o the road bed, might Of Way, grading 


alii Tne stock subseribed for in said 


In@S and equi}? 
lennes- 
by virtue of the same. 


mortgeage without ra | deed 


‘ 


ss - 7: 
with said hen or 


for the payment by sal 


(| COTM pany ot said 
erest thereon, as the same becomes due. 


' . ) j { ra’ , ; j ! . 
Sec. 4. Be it enacted, That when said conipany shall have pre 
on ‘ . , ic ] : ' si , 224% } , | 

pared AS aTroresald a second section. Or ANY ACCITIONAI numbel 
; : . 7. : | 4 sin ‘ i ‘ ] . , with 
of sections of twentyv miies each of sald road. connecting with 
i section already completed tor the iron ra s. chairs. spikes, al 
. a 


equipm: nts, as provided n the first section of this act, and thie 


. ' sy *, ’ r : ’ - ; ‘ 
t,overnor shali:be notified OT the acts as before provided, ne 
‘ 

| 1] > hs a , - , . lik } +) 

shal ° t} Ke HANDHer, ISSUe tO -Ald ‘ mpanV tiKReE VOTUGS O} Lait 

: eom ; , , re : , 

state o lennessee to anequal amount nm that before issued 

; 

under the first section of this act, for each and every section o1 

rwentyv miies of salad road sf) prepared +} HirOreSAIC, | it pon 
e : 

47 p .« . , 4" * , } . | 

the terms and conditions herein before provided, and upon the 


. . re? | }} 
issuance of said bonds the State ot Tennessee shall be invested 


;?* F 


With a like mortgage or hen, without a deed from sald company, 


pon said stock and Upon said nrst and additional section or 
i 
sections of said road so prepared, upol ne ras and equi] 
Tike s put, or to be put, upon the same rthe payment of said 
; 8 
i } - ' : } pP hat ’ t} . 
VONdGS and Tht cruing interest there uf , toa t 
* » : ’ 
last sectio tT sald roi d shall be less tha twenty miles, or il 
+ | ; “ait ’ | } ; ’ ’ *77) ' ») , . * , 7 } »?*s > 
tne raiuroad }) OPOses O ve COLSTLPUCTeEQC Vy any COTM pan ner 


. ‘ . ; . " , * ' . y ' 
inatter specitied. shall be less than thirty miles in extent. bonds 


i ’ +4 ; . 


, . . .**% " 
t the State shall be issued for such section, or such railroad as 


? 


— : . : 
may ve less than tomrty miles in extent, or an amount 1n pro- 


: : , . : 1: , 

POPLION Lo the distance ‘LS provided im tnis act. but pot Lne 

; ‘ 

Srirnie terms and conditions. Mn all respects, as rr sulred 1n regard 
. " + : “ } > 

to the bonds TO he issned ror the ornel sections Of sald road 


And when the whole of said road shall be completed, the State 
ot Tennessee shall be invested with a lien. without a deed fron 


anv. Upon the entire road, Including the stock, rigtit 


| | ‘ i om 
: - ; a ¢ +. > ie } — 
of way, grading, bridges, masonry, iron rails, spikes, Chalrs, 
| ' _ : 721 ; ne | t] 
and the whole superstructure and equipments, and ali 1 ie.pl )}i- 
: : a 


Crty owned D\ the company as mewMent to, or necessary ror, its 


" . e 1} | : » I ; ra . * 

DUSINeSs, and all cepots anda ae pot stations, for the pay nt of 
} . ’ ’ ’ . ? > 3 a z=. 

it ot said bonds issued to (ne company as provided In tnis net, 


oe 
7 
ee 
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; , , , : , :, 
nd tor the interest accruing on sala DVDONDCB., And art 
, : : ~ . ' 
wovernol shall have issued ho ds ror the tTirst section of the 
' . 1] ’ ° ? ‘ —_ 

road, it shall not be iawtul for said company to give, create, or 

] 4 , : 
eonvey To any person or persol - OF° DHDO€dYV C rporate Whoarever, 
oe i a : ne fF anv kind which , 
any ilen, Incumbrunee, or mortgage of any Kine whoienh sna 
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ny such hen, incumbrance, or mortgage 
as against said lien or mortgage of the 
} cy} } to% Lat Cy] the State shall have 
11) ey ting rr” To X18 against said 
Tha | e the duty of said com- 
Bank of Tennessee at Nashville, at least 
terest becomes due. trom time to time. 
Gi afore an amo it sufhicient to pay 
or § Kod) no and necessary cOmmuIssIONnsS, 
that said terest has been paid Or Pro- 
mpany to deposit said interest as 
thre ‘ (LC ] Oresi d. i shal he the 
er port that fact to the Governol 
’ ' } an STi ~ i] table DeP- 
| 
Xp ~T oft 1 ( O] anv. to take possession 
aad. and all the as ets thereot. and manage 
th an I=~STes | otits. and dividi nds 
che e TO LV bond and seeurity to the 
SuUCTII pena tv as the Governor May ge 
vo. ro T nis oO} their duty cis recelver 
31d 1} rs. Issues protits, and dividends. 
inder direetion of the Governor towards 
lnpaid interest And if said company 
p sud road to the person or-persons so 
rnor, the said person so appointed shal! 
Governor, who shall forthwith issue his 
e Sheriffs of the eounties through which 
ommanding them to take possession of 
equipments, and everything pertaining 
i] re elVi I and ( mplete posses- 
d reecelyv appointed shall continu 
ii road, tixtures. and equipments, and 
ve the entire | unt sufficient sum 
sive of the costs and expenses incident to 
ott : i discharge the interest as altore- 
i} a na do} f rhe receiver shall 
. we ana equipments to said COL- 


the ac- 


’ ’ ’ 
unts with the. receiver, and tl Dal Ly deposited itl 
~ 7 ’ an | | | 
rie rea ir \ CO] Lil eit i | ( Pil ' butnorized, and 
. . * a ry 
i ; Ts ’ . : 
tis mad dutv. upon his w trom the Treas- 
’ 
+ * > : 
irs mV Stim OF money “ill nterest on suchi 
bonds as mav not be provided to 7 pDanv. us provided 
: . , 
CO ; t | = ef anc thie 4 up ’ rt Tiiereo!t To tthe 
o 
(-ene} Assem iv from time to t 
; rs. } 
, : : 
Szc. 6. B . That if said y shall fail or re- 
. 
| e Te DAY ANN | SAlIG DONUS WI Liie due. In sna e 


riihé i TT! c*T iT} whiel >) situated t! | ‘ i DOIUSITICGSS O|} said 
Company. oO the tact. and thi reupol \ttor ey-(1e! eral 
;, 
shall forthwith file a bill against sald inv in the name ot 
the State of Tennessee, in the Chancery or Circuit Court of the 
unt n whiel s situated said place r DusIness, setting’ Torti 
1 } | , 
at acts, and thereupon said court sha MmanKe ali SUCH OTUCTS 
1c jajecrees ih sald cause as Tliays LH lect ec necessary DY the 
ourt. to receive the payment of said ds, with the interest 
rm, 
thereon, and to indemnify the State of Tennessee against any) 
loss Oh account ot} the Issuance OF Sala nds, by ordering the 
said railroad to be placed in the hands of a reeeiver, ordenng 
the sale of said road, and : the propert and assets attached 
thereto or belonging to said con panv, or ll such other manner 
as the court may deem best for the interest of the State 
Sec. 7. B . that at tl | tive years atter thi 


tion OF sald road, sald Colnpany shall set apart one 


1? } the amount of} nis ssned to the com- 


fii ’ i BPaPt ; ; at ; i’ 
‘ i 
, : , 1 , 
any, and shall use the same 1 chase ot bonds of the 
State ot Tennessee. wl nm bond eit mpany shall } eh nto 
the Treasury of th state, altel ssigning them to the Gov 
’ } ? ' | } { ; 7 a ; ’ 
ernor, and Tor W ch, tiie rOVEeTHOI!I rive sali COT pany il 
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Sec. 17. Be it enacted, That in all eases where bonds may be 
issued to any of said companies, as provided in this act, the 
State of Tennessee shall be entitled to two directors in each 
company, to be uppointed by the Governor of the State. to 
which bonds may be issued. 

Sec. 18. Be it enacted, That when the Nashville and Chat- 
tahnooga Railroad Company shall have completed twenty-five 

iles of their road, in addition to the eighty miles specified in 
the second section of the act, passed the ith of February, L848, 
(Chapter 16% . then the Govern: ro! the State shall endorse and 
yuarantee, in the name and on behalf of the State of Tennes- 
wee, the bonds of said company to the amount of one hundred 
und seventy-five thousand dollars, and in like manner, when 

nother section ot twenty-five miles of said road shall have 
been completed, the Governor of the State, in the name and on 
behalf of the State, shall endorse anc gyuarantee the bonds of 
sai COTMpany tO the additional amount of one hundred and 
seventy-five thousand dollars, and said bonds are to be endorsed 
und guaranteed in the same manner, and the same indemnity 1s 
to be furnished by said company for the protection of the State, 
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Sec. 19. Be it enacted, That the aid e ntemplated by the first 
section of this act, shal! onl he extended to one of the roads 
chartered under the names of the Nashville and Southern Rai 
road Company, and the Tennessee and Alabama Railroad Com- 
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the Louisville and Nashville Railroad Company, to comply with 
the provisions of an act, entitled “An Act to establish a system 
of Internal Improvements in this State,” passed February 11th, 
1852, and the amendments thereto, under the conditions and 
restrictions in said act specified; Provided, That the entire line of 
road, from Nashville to bowling (;reen, In Kentucky, shall, in 
like manner, be completed and put in operation in three vears 
from the passage hereof. 

SEC. JZ. Be it furth y enacted, That sald COM pany 1s hereby re: 
quired to extend said road to some point in the city of Nashville ; 
and that, for this purpose, said company shall, within two years, 
build and prepare for use, a good and substantial bridge across 
the Cumberland River; Provided, The subscriptions, State aid, 
or other means in this State of Tennessee, shall be sufficient for 
that purpose. That said company will, within three months 
after an estimate shall have been made of cost of said bridge, 
cause the same to be let to contract, and proceed, if means ap- 
propriated or created by amalgamation of the means of compa- 
nies. or by subscriptions of stock by individuals or corporations, 
be sufficient to the erection and construction of said bridge. 
When the contract of construction has been made, a copy shall 
be filed in the office of the Secretary of State, and it shall then 
be the duty of the Governor, to execute to suid COMM pany the 
bonds of the State of Tennessee, under the provisions ot the act 
or acts authorizing the same, to an amount, from time to time, 
not exceeding one hundred thousand dollars, which may be 
necessary to meet the estimates of work done on said bridge, 
when the same shall amount to a sum not less than twenty 
thousand dollars: Provided, That the contract tor construction. 
shall not extend the time for completion of the said bridge be- 
yond two years. ‘T’wo directors, on the part of the State of 
Tennessee, on said company’s accepting the provisions of this 
act, shall fortwith be appointed, who shall be from the time of 
their uppointment 1 othice, and at all meeting's ot the boarda. 
represent stock to the amount of five hundred thousand dollars, 
and repress nt the interest ot the State at meetings of the stock- 
holders; and either may cast the vote of both, or, in writing, 
create a proxy to vote for the State. To entitle said company 
to the provisions of this act, said company shall, within sixty 


m=.) 
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days after its approval, consent, by a resolution of the board to 
accept the same, and torward a COpy of such ace ptance to the 
Secretary of State, signed by the President and directors com- 
posing the board, and countersigned by the Secretary, with the 
seal of the corporation affixed. 

Sec. 3. Be it further enacted, That this act shall take effect 
and be in force from and after its passage; Provided, That the 


lien ot the State of ‘T'ennessee, shal! not extend bevond the State 


line. 
NEILL 8S. BROWN, 
Speaker of th House of Representati 
EDWARD 8S. CHEATHAM. , 
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Passed November 27th. 1855. 


CHAPTER CCXINX. 


AN ACT to amend the charter of the Nashville and Cincinnati Railroad Company, 


and the acts amendatory thereto. and for other purposes : 


SEcTION 1. Be it enacted by the General Assembly of the State of 


Tennessee, That the charter of the Nashville and Cincinnati 
Railroad Company, and the acts amendatory thereto, be so 
amended that said company may locate their road on the most 
direct and practicable route, so as to connect or unite with the 
Southwestern Railroad at some eligible point in the county of 
W hite or Putnam. 

Sec. 2. Be it further enacted, That if said Nashville and Cin- 
cinnati Railroad Company shall locate their road on the route 
indicated in the first section of this act, then said Nashville and 


Cincinnati Railroad Company shall be entitled to receive the 
same amount of State aid per mile, from the city of Nashville 


to the junction with the Southwestern road, to which said 
Nashville and Cincinnati Railroad Company are now entitled 
by law. 
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Passed February 20th, 1856. 
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a branch to Tuseumbia: Provided, That the subscriptions in the 
town or county apply Ing for such branch s| all be fully sufficient 
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Sec. 3. And be it further enacted, That said company shall be 
uthorized and required to Open books for the subseription ot 
stock in tt C capital ot snd corporation in the State ot Alabama, 
s0 aS to attord Lue eitizens t} ereoft an opportunity LO take stock 

» the a Oount ol} htt Cl) hundred thousand dollars ot the capital 
of said company: Provided, That if said fifteen hundred thou- 
sand be not subseribed in Alabama, within ninety days after the 
books are Opened, then 1 Mia be taken elsewhere. 

BEC. 4. And O furtl r enacted, That the sald company shall, 
at the first meeting of the stockholders, designate a time when, 
and a place or places in North Alabama where, for the conven- 

ice of the eitizens of the State who may he stockholders. the 
Su sequent election tor directors shall be held, and shall give 
notice thereof in one or more newspapers published in North 
Alabama: and said elections shall be held at the same time 
both in this State and in Tennessee. 

Sec. 5. And be it fu ther enacted, That the money subseribed 
by the eitizens of Alabama, whethe) by the State, counties, cor- 
porations or individuals, shall first be applied to the construc- 
tion of the road within the limits of the State of Alabama, 
and said moneys shall be placed in some safe depository in North 
Alabama until required tor use; Provided, That nothing in this 
section shall be so construed as to prevent the company irom 
putting under contract the whole road whenever in their esti- 
mation a sufficient amount of funds shall have been obtained. 

Sec. 6. And be it further enacted, That said company shall not 
charge tor the transportation of persons or property any higher 
rates on one pear than on another ot said road, but the tolls 
shall be equal and uniform on every part of said road for arti- 
cles of the sime deseription, whether passing in the one direc- 
tion or the other. 

SEC. (. A it be it further enacted, That the company hereby 
Incorporated shall Hol locate their road on the track of the Ten- 
nessee Valley Railroad, nor’ot any other railroad which has 
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heretofore been chartered DS this state, provided companies 
have been organized under the same, without first procuring 
the assent by agreement with said companies; but it shall be 
lawful for the company hereby incorporated to acquire by pur- 
chase, gift, release or otherwise, from any other company, all 
the rights, privileges and immunities of said company, and pos- 
-CSS and enjoy the Same AS fully is t} ey were or could be pos- 
SCRE d or enjoyed b\ the COTALPan \ MmankinyY the transt ? 

Sec. 8. And be it further enacted, That any railroad company 
ow chartered or hereafter to be chartered in this State shall 
have the nght to connect their road with the road authorized 
bv this act. 

SEC. 9. And be it furthe nacted, That nothing contained in 
this act shall prevent the State of Alabama from levying and 

llecting such taxes on the property t the said company Vi ithin 
this State as shall by the General Asse1 ibly of the State be as- 
sessed on the property of ‘other railroads in this State: nor shall 

thing therein be construed so as to prevent the chartcenag 

d building other railroads in this State coming within any 
distance whatever of said road: anytl ng in the said law ol 
Tennessee to the ¢ ntrary notwithstanding 

\pproved 7th January, 1850. 

No. 129 

1\N ACT to amend an act en ed An porate tne ‘len pi li 

Charleston Railroad Con pany, appre ved re) 

Section 1. Be it enacted by the Senat House of Represent- 
atives of the Stat of Alabama in Gi BY mbly onvened, That 
the subseribers to the capital stock of thi \lemphis and Charles- 
ton Railroad in the State of Alabama. trom il failure Lo obtain 
the necessary legislation trom the States of ‘Tennessee and Vis- 
sissippl, or from any other cause, deem it « xpedient to form a 
separate aud independent organization, then and in that event 
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vw THE NEW PROCESS FERMENTATION CO. Yb. 


ratus and @lvines necessary instructions as to lts use. | have 


lhe appa < — 
. . , } . ‘ : . 
Invented and iave pat Hts for apparatus for the same purpose. Irom 
‘ 
; 4} Sees > i" . — > ' , . 
my position ana Work 10) thie Né sf rocess ermentauon Company 
e A : . . ‘ ee. 3 ; " o . . . 
| am required to be very familiar with the whole subject ol bunging 
ea ee i = Wy: 
ay} aratus, AMG L LIFINK understand all Lhe dilferent KI nds Ol bung- 
1) ToT): al } i 4 {*; fi] (| iT) Lis iT} thy | nited Staves 


Monpay, Oclober 31, 1881. 


. P ' \ > ; : " ; i vial sie Ue ‘ 
Prese}] nom A. banning, ol counsel [Ol] complainant ; A. W. 
' - foe dafansdante and tha wt rg 
OWe, TSQ., OL COUNS ior adelendants, ANG the WILDCSS. 


. _ P ] +i —T { | , les 4 ir 7 »* 
(>) Are you acquainted with any oF the defendants In this cause; 


‘ 
an i s \ ech of them ? 
16 . ia equainted with three of them: have seen them 
two tit eir office, but do not know tlieir given names. 
‘There al e | ers 
©. 6. \W vou ever at the defendants’ brewery before this suit 
Wa ( Tiidl 
\ i ‘ . thy, r part o}] Octobe . ISSO 
(). 7. State whether you then had any conversation with the de- 
fendants, or either of them, about their use of the process or appa- 
ratus for treating beer now claimed to be an infringement of the 
con} lainant’s patent lf you had cil) \ such COnVersatlon, please 
state \ vi \ l ( 


A. ‘The time | went there first I asked them whether they were 
using bunging apparatus In their brewery by which the pressure of 

| - . eculated. automatically by a water 
column Pie y sa d, Yes, we have cll) arrangement similar to that 
which | represent for the New Process Fermentation Company— 
using it on twenty-four shavings casks. ‘Then I informed them that 
they infringed the patent of Meller and Hofmann, of which the 
New Proce ~ term ntatlon Company Is thre oOowher. (one of those 


, } , ; , '* ; . ; 
: . ’ > ©€ ae i’ ‘ » « ‘ > . ’ . 
wentiemen salad yme thatthey had applied ior a patent themselves 
. ] } ’ ‘ 7 sf ¢ i aytiane ; e534 ivy is . + os ] 
and did not wan »ao aANnvVtHnlInEs avout taking iicense Irom the com- 


% % ,» i | : ley A . ’ _ sy | " - / = ep- ry. 
pany UHL they Kne\ something particular irom Washington. he 


second time | was in their ofiice—some time after—one of those vreln- 
) j } +* | | . ] ' ’ y* ' ° 
Liemen made me a LiLLiIC SACLCII show eehiaeee what manne! thei 


bs em ; «7 . 
arrangement Was WOrerihg gid not find any difference It) the 
. } - | . — : —_ Ot : ] ; 
results D\ such an arrangement D\ thei apparatus than mn the 


17  . , ‘ > 
Meller and Hofmann patent. 
+ 
4" —? ; } } | awa | . . | : , ' } 
J. O. rom tnat sketeh whieh they show: i you and the explana- 
Per | wh thotw a ~~ las ; Leon cate } ®- om NG 
Lioh Which they vave you. pieas State brielly the opiect for which 


: } } Re ie ] 
‘ ‘ “7 } ‘) } 7 ‘ | Fy ,OUTIIIAY ) 14’ 7 rT. | ’ 
the apparat IS Was Used and the NManNner ln WHICH they used it. 


I 
i , 
\ 7 * ] cat " ’ »* | .- res : ] ee . " . . }] : j ~- 
“A. ne oprect |] reciarliving the beer more rapidly and ripen- 
. i 


] r ; : ] ; » Brees = 
W WArKetL QUICKEI and bette UD) having a constant 


ne the elart- 


pressure, Or equal pressure, 1D the shavlires CHSKS du 


seed tn med 
ra 
— 
— 
- 
- 


‘ 
i] ] i id ] {° 
process. trom the sketch shown me. I found that each shav- 
+ 


rected With a pipe which was leading to a kind of 


ed 
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Q. 9. Do you know whether the beer is in what may be call ~ a 
wild or somewhat furious fermentation or in a mild fermentation 
when in the “ kraeusen stage ?”’ 
ou A. My understanding is that the first fermentation is liable 
to be cl violent f erment iti on, In which a great amount oI car- 
bonic acid gas is apt to be evolv d. 
XJ. 10. Do you consider that there is any difference in principle 


; betwee 1) the application of this process LO the purpose specified in 
complainant’s patent and the es of sparkling wines with 
carbonic acid gas as descr bed } in the Gilham patent ? 
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the evolution of gas from the | iquor itself. In that event the prin- 
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consider Lnat ther could be any sper ial merit or novelty iD the 
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5S THE NEW PROCESS FERMENTATION CO. VS. 
process and principle of reg 1g and controlling the pressure 
automatically of carbonic acid gas 1n the process or work of manu- 
facturing fermenting beer—that is, : 
not known, described, and used before ? | 
A Tecan see nothing new nor novel in the Meller & Hotf- 
after seeing the apparatus above named, the 


ny process or principle that was 


GD ma ) 
process and principle elaimed in the Meller & Hofmann 
patent having been carried out by the other apparatuses 
\). 16. Does it make any difference 1n the prinerp c and proc ss 
whether the automatic pressure is produced by a water column, a 
column oi al othe fluid, ahi elastic substance like india-rubber. 
or a weight properly adjusted, or a spiral spring ¢ 
\. It makes no difference in the principle or process how the 
1utomatic pressure is supplied a SP 
17. You have spoken in your examination of a Cy Linder ust d 
vol r ore ry to whic , th rubbe r pipe or hose 1s connect d . 
has the ec ler anything to do with the principle and process 01 
automatic pressure ¢ 
1. The eylinder is used for the purpose of receiving foam or con- 
dl SADIC } | Lnat rise 1nto the rubber tube. lt does not attect the 
TT ‘ } thy, ‘ =< 
‘Game vil ' 
YQ ie Will you stat whe Lner at Ol be lore thi Lime oO! the COlli- 
mencement of this suit the re Spe ndents were using Or had used the 


he Meller & Hofmann patent ? 
1 the apparatus described in 


— 
ee 


their patent. 
"| her the patent of Mr. Wallace, referred 


f. 
“ ] . ; 
LO bv ou, covers the process and Prine pic of automatic pressure 
fs : ey & ial he : 
lppilea to Carb cid gas in tli eCrmenune Vaws, as well as in 
Line sh) \ | ‘ 


he t} rr the wenerator Invorve S aly preert 
which retains and 


| : 


Ic pressure 


7 
Line roces ‘ 
as | i I 
‘ i] ’ 
permits the escape Of Surplus carbonl acid gas 

\ The cY s ors | t] cr 7 ] ‘5 ) on | rIne 

d YCUCTALO Have Novnin O a0 VW l Freyvuiauing the escape 
Ul earb lit res (i § ic 

| , 4 np | . ‘ — : ? 2d 
your brewery described in the 


mart de 4a] 
Lany time made use of the generator ? 


i by Epnraim Bannina, Esq. 
ry — a . ; , " _ 
The patent to George Wallace, of date March 5. 1867. num- 


: 200i, 1S now owned by the Wallace [Improved KFermenta- 
lion Company, of this city, is it not? 
A. Yes, sir: it is. 
° 3 ; , 
() Are you nt rested 1T) the Wallace Company last name d. or 
defendants interested in it. so far as you know ? 


+ 


are any of the 
A. , Sir; mysell and two of the other defendants are interested 


QM 2 heen wae that a , 
When was that company organized, and for what purpose ? 


ae 
— 
~ 
oe 
ome 


MAGDALENA MAUS 


(Kesponcents object to part of question asking for what purpost 
the Wallace Company was organized, on the ground that it was 
irrelevant so far as the purpose Is concerned.) 


A. The company was organized last summer some time, for the 
purpose ¢ of manufacturing and sellin 
\V all; iC ete 

ia 


(J. t if Vou have acire ula r of ft he Wall te Company present, Will 


you have the kindness LO produce if and allow it to be made a part 


° . , . } . . :) 
Ol your deposition ! 


; , : 
QApparacus patented DV Weorge 
A i ‘ ‘ =, 


a : * ; . ] - . 
A. I have, and make the same ahi CXNID 
- } 1 . P } “1 , : 
(). 5. How long have you been using the apparatus described in 
. ga A 


your direct examination, on shavings cask 
A. It was either in the fall of 1878 or spring of 1879 that we 
commenced. We did not use it on any kind of casks before that. 
Ob (). 6. How soon after the beer’is drawn into the shavings 
casks and the kraeusen and finings put in do you apply this 
: | “ale 


apparatus, and how long do you keep it on the casks for the purpos« 
of controlling the pressure of the carbonic acid gas? 

A. As soon as the kraeusen and finings are added to the ruh 
beer in the shavings casks we attach the apparatus. Sometimes, 
however, it 1s not attached until a day or two after they are added, 


\ 
nd we keep it attached from eight to twenty days, till the beer is 
(f-for the market. 

Un an ave rage do yo l succeed In reLLi ing the beer ready for 
quickly when this apparatus is used than you were 
able to do before you commenced using it 
A. On an average there would be a gain of about two days by 


_ 
—J 
oe 
~ 
_ 
~ 
~ 


+‘) 


| } 
the use of the apparatus 
} ..% } , - esamoae is ‘ a 
i). o. Are vou not also able. bv the use of vou! apparatus, LO Keep 
. * . : ‘4 
es . 7 os eee - » Meanie 
the beer from running out of the bung-hole with the foam or froth, 


| thus rt nder ny the cellars foul and Impure 
A. When ‘oa apparatus is attached to a cask that is full, foam and 
veast are carried through the tube into the evlin 1c] 
is afterwards withdrawn, and prevents the yeast from runnin 
If the cylinder were not used it would r quin that the casks be not 


filled up to within a few inches of the bung 

(). 9. Before bunging apparatuses came into use for the purpose 
mentioned in complainant's patent, was it not a common and trouble- 
some experience that the pressure of the gas would cause the foam 
and yeast, and also Con sick ri able beer. LO OV' rflow through the bung- 


hole, and ang to sendios the cellars foul and impure 
A. Where no apparatus was used the form and yeast escaped 
~~ lh the et $M 
10. Did you ever see that vent-bung, « 
wate to, In use? 
A. I have not seen it in use, but it has been used in our brewery— 
last year some time. 
11. The apparatus used in your brewery accelerates the clari- 
r of t the be Cr, does it not? 
A. Yes, ar : it does accelerate it somewhat 


he book re- 


—) 
- 
— 
~— 
~ 
— 
Tl 
— 
~ 
—> 


= hell ig deal 2 uta Cs 
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| ‘ 2% : . ‘ . 
2 \ Lue Casi connected together bv the apparatus you are 
“28 | , } \ 
. , : 


\ Kach cask is connected separately to the eylinder, and the gas 
) | rr. and the as is earried thence 
‘nto the water column, said column determining the pressure. he 


apparatus now used by us Is the same as that shown in the circular 
¢ 4} VN. 7] ad ee 


O} We Wal Ce LIMprovet ’ermeniation Company, and has been 1h) 
| i qi <4 hi Fi 4 “ 

rT o ms : a 
ce in anr brewery about a vear. Without the cylinder the yeast 


. . ’ | ' | i ° . . : . " . ; ' 8 ’ 
and foam would be carried Into ft he water ¢ olumn a nd necessitat 


y 12 Th wanr anewer to question 18. direct examination, you say, 
<*  */ S bs , ris . ; . . ° ah ji ont A 
amone other things. that in 1874 or 15/0 Mir. Wallace offered his 


ani our brewery to bye used fer automatically 
controlling ferment: of beer while in shavings casks. Do you 
remMemvel CLI Mr. Wallace said anything about “ shavings 

, a ¥ 1 have any conversation W th him personally 


, 1] nett a0 . } : hy: | 
\ LION. WerTSONAaALLVY WILD him Abate he said he hae 
- . ’ - 


" ’ , >. 
rthe purpose ot controlling fermentation, 
I i 
; , } | i } ‘ ree f — “. , 
~ ~) © SPS ‘ : Bit} 4 ' nN 
' ‘ } | ee lino tI 
\ (*] >} bn ()j COUPOLILETULIIIIS Lit 
1) Q 4 fermentation or in any par- 
' ’ » } a. , . a : > 
} - (j } InyY parti iar KING ) casks. QO] ol 
pressure at any particular stage. 
ie ] j Fo , 
U 4 lL remenvel Wha special advantages he 
; ‘ 
7 > 
‘ nivel 1} | LI Lt Liming 
. t ’ \ 
( )} ient ae ind Immaterial.) 
1} ' ] 
= creat improvement, and would 1m- 
DY regulating the fermentation 
lo a m else did fi speak at vour brewery, or who were 
; ‘ s ‘ 1% ] . 6 4 . : , } 
‘ ' i { on Lf) yt) cit thie rime mentioned * 
\ | - ;" ' : : 
i ] (>| Pr OF ANV Ore being por Sent. | do not know 
‘\ The LOANV O} 1 Ese bout a 
, : * i] - s+ os ’ i] . — | * 4 
AY i¢. 1710 VOU talk to your tather Ol brothers about the Wallace 
VCTILION ivCT i Ss Conversation With vou avout lf ‘ 
* " ™ . . 
\ Gont rememover whether | mentioned It to anv one at the 
1< Li) } . i. ' ' ‘ ,+1, ] ma 4 
15. Why did you not talk with them about it? 
A. I did not attach enough Importance to It at that time. 
() 1%) lwo wa 1 eons aar th f ar Llieks i ad , i a 
: | ) ] IsigGePr LIAL Lit ICKS PUlene ¢ CSCrives Lhe Mel- 
lar PY, Llofn gee Dro age 7 
Av 4 i A t'idbl i 
\ rf ~~ . 4" 4 ee) 7 } »aen | +f rT] : " : > 
I e now itecan deseribe it. he Hicks patent doesn’t 
; ] - - } ie C . ‘ . 
Cli tO Have Invented a new process of treating beer but lt fully 
— . 
’ : . \ . . e 
aes j BB rive ry) ‘ +o . Beast ; ; 1] ° . ; ' is 
Aid ui por Cialmned Dy Melle: a llofmann Ss patent. 
. ; -_ 


2 es th illace patent describe the Meller & Hofmann 
gulating pressure during fermerta- 
lone in the Meller & Hofmann patent, 


SpCak Ui a Li¢ \\ Process. 


MAGDALENA MAUS ET AI ()] 


(). 21. Does not the term “ kraeusen stage ” app 


tation mn the shuvings casks after the kraeusen and hinings ure 


re ‘6 a ' j ** s c P ; a °7 " 
A. ‘The “ kraeusen stage” during fermentation is while the voun 


beer Is in a suitable condition to be used in the shavings CaskKS for 


starting fermentation in a mild way there, and ceases as soon as the 
| 
fermentation begins to recede in the termenting vats. 


319. ray =. - oO-- >= , 1 ! } 
() és he he description on Pales Ooi AG mo O} Vorsehul der 
Bierbraueri thy sf aia F< ‘2 | 
erbrauerie directly states the pPUurpost i] WiiCtH) such apparatus 
* i 
: ' . , 
’ ad . , > © , : ‘} 
as there described was intended to be used. does it not 
a it describes wl Q zy 
F co Sil lt (IEsSCrives Wild it Was LO - i id}T 
.>*> , ry : sn ' aie P . , 
(). 25. And, so far as you know, the iny yn there di d 
} —- aon ' | -_ | Cone of . 
Makes as near an approach to the Meller & Hol lanh Wvention 
os &* " “*¥% " . —_- " ar ’ TT & i * ‘| 
anyth ne eXIsting previous to, SAY 115i 4 ot-this the act 
\ zg : +} elt ’ ? r ; trytt ,) ’ ‘ry : .\ : ; i] . . + 
4 ° i Pe wiit VaALilest Gescripuoll L}i shi s a i eres vite ie 
} } , , . 
the process of Meller & Hofmann’s patent, though it does not do tl 
’ 
we) - Db, Des Pall ’ wrath hiel 
WOTK aS LICroughniy us Wallace’s appara ~WHICh IS ALSO TDi 
LO ISi 
A \ ] , ] ' | ; 17 
‘J it j (i) 1) tf ) ‘ij | LI | |} | ’ - yd 
{ a2 
icyt),? ~ I T’¢ ii Dei i} wn th » *§ 
\ Wi | ' 1 | iOft ' irry ‘ li t | 
}e- j ] ; j 4 
Q. 20. D it describe, or even me} eller & Hi DI 
» 7 
+ <° - 
‘ ] ] 
1. NO, sll believe not 
) , :' . . 1¢ ] 
AY. <0 your answer to question 15, d nation, \ 
| 
} } i ! } ] : 
| t the defendants have not used the \I i] nn api Lu 
: 
4 | ? 
OY LOIS Vou menn toat thev have nol l rin oOo] l)- 
| il tus snown it] Lilt cj] 4 ’ thle - 
‘ ‘ P 
>. \ Yes =I] Ti } <. 1) ' Lilie 
> a ' 
\ ea f \\ : Lg » VOU MLISiC Cle \i 
ler & Hot invention ? 
Cl i 2803 rit) 1nivel >] 
" ’ 
\ [he use of a column of water t rmentation | 
y , ;" 
sider Lone essence ol] thre mnveé Lon 
. 
mi n by H. W. HA! | 
i ¢ CN ETT) i il (Jil + , ' : 3 
. 2 ; ’ ; 
QQ. 1. Would not any apparatus whicl rols automatical 
} ' | 
" : ? ; ' ” 
pressure OF carbone acid gas venerate Ci S, adppil i to 
| _ a 
, , , , 
Lhe bung of ‘ ISAS, prevent Line iroth ete 243 ruil 1} pS? ‘} / 
‘ } 7 i] , 5 } : 
the bung as well as the Meller & Hofmaz ratus of automat! 
, —— © 
pressure 
\ N Annarathiys 7. r\? nt | x ’ yf ’ ] r\ay) 
j i O apparatus Willi prevelt Cer Ifo i it Live 
] : » os ‘ . f | 4 | 
Uniess ali aiP-Space is left hetween | ‘ Td} Ce] Lt) thy ‘ ~N 
| 
et } 
and the bung-hol 
+) \\ 1] y . . | ] | " ® " 
(J. lit VOU State whether IT) thre \I \ lofmann ie [ 
= 
‘ "She 4 
ther Is “ally cvVvilndael attached Lt) bit app 
ie . ] ; | 1,7 ' i] : 
A. There is no cylinder attached to 1 vi Y tioimal | 
paratus 
. . : : , 
is. a W hat. then will become of the | n li any, toatl 
e . : 5] ° ’ | 
rises trom the beer 1n the cask In toabt ap 
: 


A. Phi Yeast and rmoam that rise qurlng’ [el tation 1n the cask 
' hi | ° * _ ’ j : . . ‘ . i « 
Into the bDunhg-hole are carried Into the colun Ol Water, CXCeptl! 


os 
‘ 


G2 THE NEW PROCESS FERMENTATION CO. VS. 
’ " ] } | py | - 
Liab WI (*] rh): OW nto othe r CaSKS eonnected LO Cucil oLnel \ 


the main pipe if not withdrawn by the outl 
Y). 4. Wh Mr. Wallace talked with vou in reference to his pat- 
| Lot | yin the manufacture of be r 
need d to control the quantity 


is tt remember the exact words he used, but he claimed 


, » 6 
{ | rd Iinany advantages wherever 1t Was USsCU 1h) Ula 
gg ‘ 1] ‘ Res . ] ) + ‘ | t | » | . 
( ) 1 «dono recotiect his words can vou state wnetnel 14 
‘ : Rages , , } ; he 
‘ he principle and operation and resuits trom tli 
a 
‘ | +} ' ‘ lic] Ban ] 
\ I ‘5, ay i] wit | rit . cLiit vv Lii' nol SF q) iil {) | it cit 
Lion 
} } ] has } . Wal 
() { Will vou state whether the apparatus patented by Mr. Wal- 
‘ . . & . 


: q * : . sit , 
lied and USé dl tO SHAVINGS CasKS for bee! without Sup 


resting and calling to the attention at once the process and principle 
- : as . «4 ‘ ~ & a i 


Ot . 
a @ 2% i whether the Wallac patent does not describe 
iS On s and one of its results to relieve tanks of beer 
Llow irplus gases to escape into a vat or tub containing 
Ler. lie yet retaining aby alecoholie wrases that may arise, and 
equal fermentation in each tank ? 


I 
7 i] . ] * % . om 0 — y } 
fa i Cs Lilt se are claims described in the \ allace patent 


vw & J you whether th patent does not specify to 
a ’ . oases to escape and also LO prevent thie ‘AL- 
I | l Lé thas CAaSKS O] tanks? 

2 one of the claims of the Wallace patent 


. J. iW ask YOU if the essence of the Meller & Hofmann pat- 


C] Lp] ation of automatic pressure during lermenta- 
i ; d 
, * : 
LO i@ pressure OI carbonic acid vas venerated, p> rmit- 
+ 1 


re Si. mnsaceh 41 Gh. sas } ft 
Dg thie SUPPiuUs Las LO CSCa pe LU YOULTI Lhe watel column. and 1] the 


. ’ ; , : " ,* ’ i ? » : ey 7 . a 1 4 ‘ : < } 
j . Lit » : ch Tri it result irony the automat application . 
' | f ¢] WwW Wm hiaah fren ) . 
fA L ive ise olf the watel column. which furnishes the automatic 
} ] . } - } aa aei 7 . . , 
ssure, Geveiops tne process Cialmed Dy the Meller & Hofmann 
. S ninin A , — : | watar AAlim? } q » os 
bcl Uf i i consider the water coliuimn to .© Lhe essence of I ell 
} 


+ f } j foul ’ 4 ] i . . > oe . ’ -— - 
(\%) (). 10 Wy i vou state whether vou introduced vour clarify- 


x gelatine into the shavings casks before or after the beer 
~ ? | if , 
\. After the beer is introduced. 
J. a How iong sine you have been accustomed LO introducing 
the velatin after the beer has been introduced ‘4 | 
A. Since I have been connected with the brewery—about twelve 
year: 
FRANK A. MAUS. 
The said GEorGE WALLACE, fourth witness, being duly sworn to 
testify the truth, the whole truth, and nothing but the truth, relat- 
ile LO Ald CAUSL, de DOSCS aS follows: 


MAGDALENA MAUS ET AL. 


Examined by H. W. Harrineron, Esq. 
Q. 1. What is your name, age, residence, an 
. My name is George Wallace; fifty-eight 

[ am a distiller by business 
‘e you the Wallace deser! 


pation ? 
\ Cars, to-day 


dianapolis, Ind.: 
YW. 2 Al 


Dail +] ’ 
Dead 11) ic pa ent 


\. Yes, sir. 

‘> fe 2 . ‘ . “ 

(). 3. Will you state what date you m: discovery and ust 
of apparatus for controlling the pressur carbonic acid gas as 
generated in the process of manufactu: er, described in you 
patent 

. ] , 4 te. | + 
\. It was ahout t ear 1866 that I b it it to maturity 


\\ lit you deseribe VOU! patent, Lt LION), ANG thie pro 


oe ar ; , - 
Cess which its application necessarily brin { 
=. } , - 
(Objected to by complainant as imm na mcompetent 
. ‘ 
. 1. a F 
the ground that the patent Speaks for 1tst 
\ Tfir taka air ior] , les annn sth, i , 
rst take alr-tight vesseis; conne With the nee 
’ | > + 
pipes carrying them LO a Water column, | - pipes regulating th 
; 4} ym ,; . . :' | } | 
flow of the vas Irom the renerating tubs, olit vessels. his 
i, - . eal : vv ’ . - sy 7 a cy 7 " , : 
water coliumn revulates the flow Oot gas D\ LLOTHaALIC Pressure 
‘ . | 
- . ' 
(). 5. Have you examined the patent of Meller & Hofmann re- 
Pais } ; 4+ 
ferred to in the bill ? 
A. Yes; the principle is the same as my apparatus 
1 “ . ] i ‘ | . | 
LJ. S OU ppose your apparatus Is appl a tO CaSKS COontalning vdeel 
rormonrine ertogva s | ve} »yre {} cy arbol ‘ 7 f @ | LL 1 | aw bk 
aha ‘A : A aaat ii ; =< val fit “iit — ie@Tau ly Lal AA + s*s im, © 8 e wy 2il is > 
} ‘| ’ ; . ‘ | : < ] . ' . ¢ : P _ ] | 
you whi Ler the process brought about DY the application would Db 
Lhe same or dliferent Irom Meller X Hofma nsciaimed 1Mnvyention ol} 
Process 
rea } : . 2 . . 
A. The application Ol my apparatus WV tne same |! Lits 
non , 
is Meller & Hiofmann’s patent ciaims 
— ’ ,% * : : : . 
(). 7. Will you state whether in principle and substance ti 
hie “iil t } ni (7 ? 


7 \I li oaw \ I] ft) 1 + ,) : , 
I s viii 4 OLiliailil > | 
‘) 


° ’ 

A. ‘he apparatus is the same principi s the Meller a 

Hofmann patent. 
v , 
(>) 8. You may state when vou made \ a | 
? 
| nited States or eis w hie re 
var , * 
\. | made it public in 1867, 1n Ci Ohio 
. 

H } - ' mad } % 
Kentucky and Indiana It was 1n 1S67 that] de pul 
put lt 1T) pra ical Opel ILION ) ae il ()T) ; ; | % 
| 

Cross-examined by E. BANNING, Es 

{ Did ‘ ™ * vv)! . one T93 t7 ,4< " , : — ‘7 
| id you ever put your invention in | use 


Yes 


we Wb « 
2? Where. when. and 
In the 


t 


ye 


] 
‘? 


city of Cineinn: 


distillery, the White M1 
o. Did you ever put it into use at any 
on any other kind of casks? 


t] 


i] 
I] 


, 
: 
4 


’ 
listill 
~. ' iol it 


In L367, 


mali yoe 


O4 rHE NEW PROCESS FERMENTATION CO. VS. 
10 A_ T nut it in use at Bovd Station, on the Central railroad, 
Kentucky 1867 or 1868. on similar casks, whisky ferment- 
> 7 . y . } i. 
Ing tubs 1 v' as disthlierys 
©. 4. Are these the only instances in which you ever put It Into 


A. No. sir: I put it in actual use in Maysville, Ky., from 1565 to 


set all . » 4 . , *17 a : 7 te 1. 4h ‘oT 
1871. in Pogue, Duke & Co.’s distillery, on similar casks. hose are 


Ll ae 
©. 5. Have you ever used it for any purpose connected with the 


) 
. i e 
manutacture or peel 
' , ¢ } j  —— : | | 
\ No S11] i have neve used 1t personally for beel nave seen 
. . % 
. | f° | > 
lt used 1] Maus brewery 10 Uli iorm shown 1n the circulal ol the 
. } 
Wallace Improved Fermentation Company, which circular has al- 
AiiAce Lili () rerinenvea (>i) COTTE LMALIV. VW Lit ‘i Laide < ‘ 
| . ® 
read \ peel rida cil eX Nniplt 
‘ ] ° : } > i a ~ . , 9 
\) 6H in vour answer to question 6, dalrect examination, you say 
" . 1: : . ila ‘ i 1] \ } _ ) — : 
that the application of your apparatus will effect the same results as 
} 14 wre : A LT} : , , md shee or 
Lne Meier a Hofmann patent cialms. When did you frst Gdiscovel 
i | 7 . 
: ~, baat 
: P 2a 1 | 1] . 
’ =e | , % ’ ' : ‘ >) ¥ ‘ cy We ’ : » y* 
A | first aiscovered 1t D\ CACGLUIIIIDS LOIS apparatus O! Mellez WN 
Hofim nsin 1SS] 
p— 4 fr * : ; | 1 ’ , ] 
(J j rou never KUCW i= QO] Lilt i il Ui ii WeLOPTe Li} il willie, did 
vou 
" me} ag &. : ae 
i KRieVW LW Liq t eeaes 1) Lil1s ODE \ betor (TOT out Lie 
7 ‘ 
pater 
} } ] ] } . , 
\/. > }OoOUuU KneV I WOuULG ACCOTN |) What opect Ly ror You rot 
4 4} oo 4 ' . 
OU; Liit pred an 
lt nid | lq rt? ; , f | ness , 
A it Vy ¢ uid noid AULO pick Lit pressure {)j <Lit \\ ne QO] Dee] Ol Ht) 
7 ’ ' ’ : 
other liquor that would proauce iIermentation 
é ) } © leila ae um ’ 
). J before obtaining yout patent were you engaged In a dis 
1} y . 
bliier ys : 
oi y i ss 7 ‘ }* 7 ’ i¢ i] 
| . * ,¢ ‘¥ j | | : - ; so rrr ry 
A. Yes. sir: I was engaged in Mill Creek distillery from 1849 til 
1 > | Se | = 1] am } 17 — isin ie ~~ - ; 
ioo4¢, ANG 1n the Bu Keve distilieryv Irom that up LO ISD /. [ Was up 
. y ,% . — ; , * A . * | ; i 
n Poindexter’s distillery, at Cynthiana, I think, just after the war. 


Was 1a distille VY al Kvansville, Ind ,10r a few months after ic@ayv- 
ing the Buckeye distillery in 1857. I was working in distilleries, 
off and on, from 1849 to about 1859, when the war commenced. 
Again after the war till about 1871. At the time | rot this patent, 
and for a few months previous, I had been working in Pike’s dis- 
1] } ) | think that I first thought of this patent 
while at Cynthiana, in about 1866. 


+; . ’ } : . .* 
@.10. What particular work were you doing in these several dis- 
\ | sur c 1, ' 1] . ar ] see ] ] ee. . +] 
d Was a CGISLILICr, and supe riutvended the making oI the mash 


} | ‘ . , '% , "hk! . aol _ . ha ey . ] : 
(). 11. Have you ever worked in a brewery or been in any way 
* : . . ' . ‘ ‘ a . 
familiar with the brewery business 


A. hever work: d in il br 


‘ 


tl have been around them a 


— 
al 
_ 
— 
- 
a 
. 
s 
— 
~ 
pa 
—" 


egerere ci al. 
Ne-examination by H. W. Harrinaton, sq. : 


(). l. State whether you offered your Invention publicly to brew- 
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‘ 


A. My apparatus will apply to any kind of fermentation, from 
* 5 . & . . 
} ? . 
) 


GEORGE WALLACE. 


} - 4 > £43 7. } _ , liyiv r ' { 
And the said Marutas A. Maus, fifth witness, being duly sworn to 


, 7 ’ . . i, 
LCSLITV Live truth. thi Whot truth. and novnilnege but the truth reiat- 


; ’ a ' . . 
clAitd AUS, UCVUSUS as 
i 


Examined by H. W. HArkinaton, Esq 


x : +) 
ur name, age, residence, ana occupation 


luna: fore- 


(). 2. State whether you understand the art, practically, o! brew- 
ng malt beer, and how long you have been engaged in the business 
f brewl 

2 a and the art of brewing practically, and have been 

5 | 

engagea e same tor the past tourteen years 

Q. 3. Are you one of the defendants in this action 

A. Vi | 

i, t. State wi appar LUS Was used L bie bre Very referred to in 
the bh L1CT 1, VeTOre nd at the time of the commencement of this 
ICLION, W1iti) 1 . e to controlling automatically thi pressure and 
eCSCAl Or ¢ AC] vas 

‘\ he apparatus we used was the same as the one used by my 

brother, ¢ nent A. Maus, at Nashville, Tenn.,in his brewery. ‘The 
same consi lof a column of water connected at the base with a 
Sait | i Lhose running LO thi Lop of the cask connected Lo 
4] - 4" ' l. : ' ] we | , : 
Lhe DUNS, ach cask was connected separate! with tne watel 
eolun t that time 
(2 (). 5. Will vou state how the apparatus connected with the 
i ‘ 1 1 State how the apparatt mnectea | t 
\\ ilumn acts In controlling bie pressure of earboniec acid 


ae . 4 , > , . . : iol . l. *}] . a j 
\ \ I apparatus is connected with the cask nied with beer, 

° - | ; 
and the pressure of the carbonic acid cas venerated by the same be- 
ve ¢ os ¢ . 4] ° - . 4 ‘ . : 7 . , 
Cones YTeCAatel in tne weight Ol the wate lt) the column, it jorees 


| 4 : > ss 7 i. . ‘ | . : | Re ] 
tne water out of the small hose connected with tue column, and 


‘ 
| | 
urpius gas to escape through the same. 
i + 


——s 


u tate whether the water column acts as an automatic press- 
i 
4 ,% } 4 : he | — . sie ; : . ] ' ’ : ot F : 
ur ind control 1n regulating the pressure and escape o! vas in 
‘ i j ‘ 
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iU THE NEW PROCESS FERMENTATION CO. VS. 


(). | In answer to question 6 of cross-examimation you say vou do 


‘ i : 
’ y , | e 
4 } - ‘ . oe Oo j = ul . 4 7 + ++ . _ : .< ric 7 i 
not Know, of your own knowledge, Ol any § DUNKINE apparacu O] 
VP)? )5 a TOr ant : fren] ty moni llinoe thy pre ssure of carbonie acid 
appara US IOP AULODIALICAILL CONLPOMIND vil ) bn os 8 Seow Sows 
lin tl . lee hai a 1 + 
vas generated 1n the shavings casks being used among brewers Ili 
—o— 5 . | 
+ | ;yIT? ry)? +] ' 1S \< if irom Vou! rf st) i ob 
Li ™ § } i | () 2 ; \ til i i # A | | 1} ] \¢ 
} | | 11} 7 ’ ] ) t} ’ — ‘ +* 
SeCTVa Ot) ci t | SHDeCCLI ii Wilt 5 \ } i Iniormavlon Ol) bichAdl SUV WU é 
£ 
} ] } r 1}; a | a. ’ ricl . 
(CObiected to by complainant as calling tor hearsay evidence.) 


) ’ . ‘ . a # ‘ ak ; lies ' 
ee h: ve hneara ot one velhg used lll ali astern brewery, pul 


. ln answer to question 8 of cross-examination you say that, 


— 
» . : 63 J ; ‘ , : : " | : . . 
our opinion as a practical brewer, thi process of treating 

; i 
a ’ 1} 1° ' } 
io f DV automaticall controlling the pressure of carbone 
} ) \ . } 
f i was 1h the Snavilegs CaskKS 18 a Very Importat { and Valiu- 
7 7 , 7 
abie process the manutacture of bee | willask you whether vou 
a . 
Uhnaers inswereu tf t question as referring to any particuial 
s 

’ . | ! 

ron?) mri yrsTiv tee a os ;* <«. rel rrd) ‘7 1) Erie nroc ws tselt 

i hk ia mw - vi i ‘ j iti Pd 4 il ! a 4 is 

howe ‘ } 

4 1 , 
\ lo ' Lf ‘ if t] ~ he 1LS¢ lj 
: ; 
MATHIAS A. MAUS 
y , , >, “ , 
Che further tak {f depositions in behalf of the defendants was 
? 
+ Zee . } . ] } . ‘ ’ ] 
postpone ‘ LV) L dial LULU) Z Vi itil Lilé COT lainant Wis t ; hy TLELLY 
. ’ e 
notvned 
te } } . : } ‘ } ) cy ) ’ +] : 1 Pal } ’ t] 
bi PPLOPIEL Lit Ce Lla\ ib YIVel vo Lhe CONIPIAMANL, tie CX- 
’ . ‘ 
’ ‘ ) 4 | ! ) 7 
, i ’ , 
amination was held frida, i irct) 24 iooZz, ab the omce of} Dunean. 
) N 76 Kast Was! 

Ssinith & Vun O. 40 us| ishineton street. in the citv ofl 

’ } \ 7 . 4 ; j ‘>. : ‘y e 

Indianapo! Vi] On county, state o indiana, before Eugene G 

kK reidel Speclai @XalmMihel 1 Cnaneery hn this eause. 


Pr ni lophr ' i} Ie f ine “1 
resent: Ephraim Banning, Iusq., of counsel for complainant, 


7 


and C P. Jacobs, l’sq., and UU. \W Smith, lUsq., of counse! for defend- 


ry ,* , y » ; “a 
; , j Z 970 . ene } 
lestumony oF} Clement A. hy “is aid Hei Mian Sturm. 1] nesses Pyro- 
(it Uf ; Lit¢ Dp ; 4 ndants. 
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| ' ) ’ } ’ . ‘ ' 
riiti) if } / ! ise } . rT | ; ry? ; : ‘ a7 i ; . 
U1 Ais ‘ ‘ i 4 i] CA iira ss(PULllllY put Live Lut reié Bane. LO Silla 
sae 4 j 7«, . ’ ' 11°C 
tts f cA : = LiUy 
‘ ’ - 
4 ; '% $ \% ‘ : 
MAA iC Wy ( LCORS Sg 


} 
4 ; Lf 
fl ] | | ; ° " e 
A. My name ts Clement Albert Maus; age, thirty-eight: resi- 
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{ ) rYriye 14 , ] . >> al 7." . : . ee ’ : ” 
Gence, Indianapolis, Ind.; i) \ occupation Isa brewer. and | am one 
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bilges. As my recollection serves me now, there was an open- 


me 


«awe 


d 
— at = | a 
n 


— 


«awe 


age | = 4 —s 
- 
a 


ae 
~ 


MAGDALENA MAUS ET 

’ } 7 ee 

ing in the head on the under side, called 

closed. I understood that the beer in tl 

lager beer particularly, and was undergol! 
’ iy ] . ‘ 

Both of these brewers were | 


: ] : Y " 
sation was conducted in German 


mentation 


@. 7. But you cannot state from your 
{ = » & . . — 

of casks or for what purpos 
tation your devices were applied ? 


Pl 
- 
eee t 
_ 

a 
ee 
me 
- 
oo 
an 


A. My knowledge on this subject extend 


. oJ 


> > &§ ae 
} } 
self to these casks 
I} ; } } ‘ } 
LY 5 pul ' ul dado not KNOW WheLne! 
= é } , ** ; ’ 
bALVPLLLY Lek bic SLAVS CASKS Or How, GO 
| , ly | f ] 
\. They had another kind of cask o1 
] racy ? } ’ } +} ) } | } 7 
' 4 i tilactiiit C] cl iif DOLLOMmM Loan cll 
] 5 ] " . ‘ ' ‘ +f } 
thes [do not know anything about s 
ia coal } 
Lue ones ts Which my dadevice was appl 
ho 
( : ? . ] : 
(). 9. Do vou know whether the beer was 
| . } : rry) “=P ,) << 7.1 | | - i} j 
> «s ; y ‘ a ; iit Lita«it (Jil OCCUSIOTICE ,\ wiat 
bd ‘ ; } 1] } + : 
0 you Deel as 1L 1S Called 
\ \ | ? | "? - 4% : 
LA a ri KRDOVW | cLilil hot ‘i 
’ } ; ’ ’ >> T ’ ’ 77 , 1] | } ’ A ’ 
‘i Li i ‘ i y ft L/] ‘itv KEIO Y i< ' 
«yy | " ‘ " [_— ' ’ ‘ 
Hiveit y 14% 4 ei. ciil HACLIVE S Lait’ ( ‘)i i‘ it) 
> = ‘ ‘ " 
\ 1 se sl ent to interiere with 
| net 2 , ) 
I na ie. & 
1 | es » | : ’ . ’ 
(). 10. Do you know how long your d 
j j , } 
r wi particular purposes they were ay 
\ ( lil L sa now iong the VY were UL! 
’ ‘ , " ’ 
bch ¥ f <i ‘ Lal Uf | Wil oO connne i} 
1} 7 
iecrmenting Cask and LO allow the Sililit 
1 ' 
| ’ ‘ , 
the cas] \s Mr. Schmidt said to mew 
subject, the Gas, 1f connnea, wouid burs 
‘ +] | . , a . ] | 
aif “= La) ft CiiSh ] Wout Spotl aa DCO} 


vent both of these actions. My apparatus 
never I saw it during the last tw: 


attended to the business. 


(). 11. Do you know whether your 


-~ 
j 
a 
a 


’ \’ 


7 
’ 
+ 7 


] . , ; 4 . 2 »] ] . 
ing the clarifying of the beer, or whethei 


" . 


have any influence in the clarifying pro 


A. | know nothing about it, as neithe 
Imbry let me into their secrets. ‘They nev 
about the subject of clarifying. If they di 
Is SO long ivo, and | paid so little attention 


(). 12. Did you frequently see Mr. Schm} 


a oe : A « ; ] 4 fe 8940 ‘ 
YOu We} Into the mililtary service { 


A. hardly think that had half an h 


either of them during the whole time of th 


’ 


ing Mr. Imbry only onee, in a saloon. that 


; 14 
: ‘ , 
i} sae 
i ~ j ii 
| 
> , ’ 
‘}i ; 
: . 
. '% 
‘ ' 
i ‘ 
" 
| bry . 
‘ mil ,\ 
* \ 
Lah d’ ‘? 
. 47 
i‘. | 
J hill i 
; " '% 
Wee ill 
: : 
he } 
2 ' 
) 
' i} 
o 
' 
a4 : 
| , 
: ® 
; 2 
‘' ; 
sks 
\ 
;\ TT . 
‘as F sew 
cy ‘ 
~ (ri 
S te 7 
" ’ 
’ { 
Li ; 
; ith 
; 
> ,% 
. y 
’ , 
{ : 
» ’ : 
: 
: 
.? " 
‘ ’ 
' ’ 
“iit | : 
’ ryt 
LiiViivl 
. 
2 ‘ . 
as : 
‘>7 } ? 
id + ' 
‘ 
> , 
: ?) iy 
.& . 
,?) . 
Lil ii 
’ t 
’ 
’ 1 2’ , 
— 


5s © 
Per 
- 
st. t} 
} 
rus ( 


VS. 


( 


MENTATION 


Qed 
+ 
a 
a 
- 
hme ame 


- 


= —_ se 
° 
— 
o 
é 
— 
j 
— 
—~ o 
~~ : 
on 
ound _ 
a om 
- 
~ 
(natin © gmme 
ow 
cme - 
ame 
ounmg 3 
— 
oJ 
oud 
pa 7 
om 
f 
j — 
a 
oy 
ow a 
~ 
— 


Sa 
_ 
a 
“~ 
~ 
> 


' 
i 


‘ 


LO answer t | 


“ 
. os 
— 
— Ce 
_ eee 
_— 
— 
- 
~- 
P -— 
~ 
— 
—_ al 
~~ —— 
— . 
_ 
— 
~— 
. — 
_ — 
= oe 
— oo 
. —— 
° — 
~ ous 
J 
f 
ee 
~~ 
— 
f nee 
wv 
. nd 
—_ ow 
"a 
~— 
j 
. — 
— 
— 
— ~ 
os 
ae 
j 
a” 2 
as & 
— J 
_ —~ 
—_ ow 
- 
on ~ 
. 7 
~— | 
one 
moat = 
j _—~ 
—— pum 
~< 
— ~— 
tn —_ 
_—— 
~ — 
— * 
_ 


. 


~— 
ay 

_ 
— ann 
— 
ad — 
~~ — 
a _— 
— 
a a 
a _ 

—— 
~ om 
pment , 
oe .- 
~ — 
~ ~ 
— oul 
on 

; 

— 


. 
ed 
~ - 
ow —_ 
~~ wooed 
-_ ~ 
J 
~~ 
ns 
_ — 
o — 
ed 
_ 
— 
~e ae 
— 
— 
1 
aan —_ 
— - 
— . 
a amg 
~~ ~ 
Pend o 
a 
oe —_ 
- 


cv; 
— * 


MAGDALENA MAUS ET Al 7 


as you were informed by Mr. Schmidt and Mr. Imbry, would you 
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S4 rHE NEW PROCESS FERMENTATION CO. VS. 


ture to the liquor in yats or tanks A and B during fermentation. 


bet 1 Uihe lf vats or tanks A and BI place al open vat, ©, 
In the top of each vat A and b comes out a pipe, 

| , opposite vat or tank. and extends to near 
| cross end of which isa _ perforated cross-pipe. In 

e mnlddlie « 3s-pipes KE and F are two-way cocks, H, which in- 
sures the regulation of the pressure and gases during fermentation. 
f one vat is fermenting faster than the other, the surplus gas is 
cd sc] aro d Lt) thie othe rae. Gee if each Val has il surplus us, it Is 
then turned off thi ueh pipes G, and allowed to €SCUpe in the water 


: , . ' ,* 
vat or tub C, which prevents alcoholic condensation and the 
' } 
fill spnere Irom vetting into vats or tanks A and Lb. 


; 
; 
i] : ’ i ] . + . j » «@ 
liavinge thus f fescribed and set forth the nature of my In- 
j ] j . : . ] } ee . »~ 2 
\ VI i cian SImMv invention, and desire to seeure by iel- 
; ‘ " |) a ‘ & 4] TAT) } rsa Liye r t | 
i i .) > i} j ti uert cacti ri i( 
« | 
\ ! ) ‘ ] - 
\ iy (j » ¢ mn pe reculiated auribne’ termenta 
Lie 
; + ‘ 
2 an n of t two-wav eock. H. by which the fe 
+ . , " ’ 
I) O] , ’ I Li 1} L\ pe reoguiated Or, l] ra | SUPpPiUs 
7 ; . 
) of |, allows it to escape through pipes G 
¢ ‘ ] ’ ‘ | > oy } \ , 
pe} : C. containing water. which allows the non- 
s1ng escape. vet prevents thi atmosphere from ret- 
+ ‘ f } > 
Ling e vats , and B 
GRO. WALLACE 
i} j 
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| | STATES PATENT OFFIC] 
+ i? | € ? ? 
I] As Rt. Hie f New Britain. Connecticut 


, , ] 

x whom it} concern 
i> ae _— i] j rij » y° 1. * + : . . . ‘ ry 
Le known that ‘Thomas R. Hicks. of New Britain. county of 


Hartford, and State of Connecticut, has invented certain new and 

| ) | Ss. which he verily believes has hot 
been known or used prior to his application for a patent, and, te 
enable others skilled in the art to make and use the same, will pro- 
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Fermenting Vat. 
Patented March 5, 1867, 
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Ov THE NEW PROCESS FERMENTATION CO. VS. 


Asa new article of manufacture ,~a spring-pressure vent-plug, Col- 
structed substantially as and for the purpose deseribed. 


THOMAS Rk. HICKS. [L. s.] 


MERRITT BRONSON. 
S. ROCKWELL. 


(Here follows diagram marked p. 89.) 


90) No. 90349, issued to W. Di trichsen, May 25, 1869, marked 
“ Defendants’ Exhibit Dietrichsen Patent:” 
UnitTeED STaTeEs PATENT OFFICE. 
WILLIAM DIETRICHSEN, of Newark, New Jersey. 
Letters Patent No. 90349, dated May 20, 1569. 


j fa’ . ) ’ 4 . 
Improved Apparatus ay PESETULILG pCi. 


Be it known that I. William Dietrichsen. of Newark, 1n the State 


8 7 : o + . 
+ ‘ ; Pes i 4 P 7 . . She 
New Jersey, have invented a new and useful apparatus for pr 
rs } ' ) : } . ? ? | ' t| ‘ | ) f 1] rine ; +} fil} 
= > id oo SL ee | ii (it) nereboy cit’4 Alt fil wit hOlLlOW TINY ' Pe. aa aaa 
7 ‘a , 
: 7 . ; . 
nd exact description of the same, reference belhg had to the accom- 
’ " } ; +} 4 J i . " P iz ] t] r) 
anyltl drawings, and to the ietters of reference Narked thereo 
ri . 
L hi MavuUr'e Ji een" hive ntion consists 1h} supp \ ny tlil 1] LO il bee 
} " ‘ . . ’ ? 
o . . ; » = raf ‘sy ’ 7 ve ‘ \ ‘ ‘7 " 
arrel as fast as the beer is withdrawn out of the same, and, at the 


same time, prevent the « scape 01 the carbonic acid gas out of said 
arrel, whereby beer may be preserved for any length of time after 
he barrel has been tapped 

When a barrel of beer is tapped the bung-hole must be opened to 
idmit a sufhcient quantity of air into the barrel to prevent the for- 
nation of a vacuum in the same; but, by this opening of the bung- 
ole, while the air is admitted the carbonic acid gas is at liberty to 
scape freely, destroying thereby, in a very short time after the bar- 
ei 1s tapped, bne o Ci qual L1eS Ol the bee) 


ft ] tay . ae 7 oy? } 
Lb CQUal Capacity fastened together In any convenient Manner and 
} , - ; j .. = ‘ » _ ' } 
rovidaded W1LD LA Lavi pearing, 3 restlhng lt) cl Irame ( aha 
} 4 -—k } ‘ , ] 
al ' rit ii { 3 i i? ar uUha Ol) ILS pearings 
a 
‘ 5 7 ? i, : 
lhe chamber A is provided with a suitable opening, D, closed by 
‘ 
7 
mf PY CAD OT fni\ othe COnL! 4 nce¢ TO] the 1) IrPpos¢ Ol niling said 
5 : i : 
i lw I \\ < >] 
i } ] } ; y 7 Ty 
(he two chambers are connected together by pipes N and N 
] , j 7 | ’ ” 
(ICQ \\ il LVL AS j < 1} ‘ > 
ry ] ] ] were | . ] / ] } ! R 
lo the ends of each chamber A and A’, nearest to thi earings b, 
1 yy ver | wit] ae ee r end 
es | and | LT’ lastened, provided WIth SUultabie COCKS, ? 7’, ale 


“ano ai allow a flexil he. G he attached he ende 
anged so as to allow a tlexibie tube, GU, to be attached to the ends 


fe hoy? tp ae 
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Lusk Jr-lant, 
« F635 656 Fiatented Sn. 1567. 


/ 


Afanoge’ 
SVO MY ) 


y a* y - / ~~, 
U 


\ 


/ Ceted bh ti ) 


~~ ae 
4Vitnesses Piverntor 
a 


f . ¢ ; ef . FA 44 rf y, £ i, | 
ble tre 0, YS 2Pris ete] Sp t- Fl & wie -.e 1, c Re 
ae } ) ree 
o} // Ye Ae twe tl go? Y.&S7 EH 2 


SSO 9. 


D Le 


2 


Féiéviée 


“ eo Oo 

£stts4, 
Ee 

SSMS 

| 

| 

| 

| 

\ 

: frwertlor. 
GEE wh chgr 


» 
(fea 
& & bib at Chew CS on 


i, st a 
Ma / A fis 


, 

- -«* 

a 
~-« 
— 


LE, 
a 
S<é 


7 , 


» 
o¥ 
7 . i 
} C\) F: 
9 
’ 
a Y 
* 
\\ 
¥ ¢ : 4 
N ) 
[ N 
4 ° | 
’ 
. . \ 
| N H 
On i Y \ \ 
' H+ : a 
4 } \ | — SF : 
‘ . | 7 wh. r ame . es SS. i ee ad — o ~) ~ . \\ 
~ 2) \egige SS S v ¥ \ 
| awe ~N — \ > “$ \ 
3 ' &, e = , % a bis a 
: , ee Bp & & \ iN \ Y 
~~ = . —_ w 
hie x eee 
ae B® W 
~~, CN 
~ i 
ry a 5 \ 


MAGDALENA MAUS ET AI i 


On the outer ends of the chambers A and A’ small air 
and mi’, are fastened. 

On the end of the flexible tube Ga plug, J, is fastened, 
with il small check-valve, Me 

The Opt ration is as follows: 


All cocks being shut, the chamber A is fill ith te 
the opening D when this opening 1s close tight | 
opened. The plug J is then driven into the top of a beer | . 
be tapped, and the other end of the flexibl G connect th 
the end of the pipe l’’ attached to the inne! ttom of the cham! 
A’. The eo ks Ie and n’ are then opened The valvi in the } 

J will be kept shut by the pressure of the contained 1 
be r barrel. 

The water in the chamber A will pass thro 1cr] thi ply C \. 
as the cock E is opened, into the chamber A’ mpressing 
the air contained in said chamber, and forces the air out of 
chamber A’, through the pipe I’ into the beer barrel as fas 
beer is withdrawn out of the barrel, without allowing any es 
the carbonic acid gas or any other gases contained in said b: 

When the water has all passed from the chamber A 
chamber A’ the cocks E, n’, and m are shut, the flexible tube G 
disconnected from the pipe F’, and the apparatus turned arou 
centre, B, so that the chamber A’ will come on the top 

The flexible tube G is then connected with the end of the pip 
and the cocks me’. i, and Ie opened, when thie water now contained 
Ih) the chamber A’ will Pass into the cham be r A, Gi placing ti 
Hnow contained 11) this chamb« r A, Compr sili nd morcelng salad 
through thi pipe ’ into the beer barrel, in the same manner as 
above described. | 

The pipes N and N’ are arranged LO prevel \ noise from 
water falling from one chamber into the other, and may be dis- 


pensed with and only one connection mad 
bers, provided with a suitable cock. 

What I claim as my invention, and desire to secure by | 
patent, Is— 

The construction of two chambers or vessels, A and A’ 
together by a pipe or pipes provided with 
vided with escape-pipes, l’ and We the whol Y CONIDINE 
arranged to turn on its axis, B, and operating | 


~~ . 5 a? he 
: : -_ at 


haaa 


for the purposes described. 


Witnesses: 
HENRY E. ROEDER, 
ULYSSES BAKER. 
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cally-projecting conical valve-seat, with an opening, e, through the 
whole length. It is serewed in the bottom of the valve-case, and its 
lower end is slightly conical, and screw-threaded to secure it in a 
hole though the bung of a cask 

Thus constructed, the valve can be readily taken apart for clean- 
Ing. 

he form of the valve and valve-seat may be slightly varied; but 
it is desirable that the point of contact of the two should extend 
Ol, a Stina l surtace only, LO p prevent sealing of the valve by ag- 


uy 
glutination, and the part of — — resting on the valve-seat be 
of yielding material, so as to un the amount of carbonic acid 


gas in the ana that is dealeuil oa so that if the liquor should gen- 
erate more gas than js desired it will raise the valve and allow the 
gas to esc: the ease and through the vent a. | 

The weig shte ed Vi fen s are made of different capacities, but so fixed 
or numbered that each valve shall have a definite capacity. 

These valves are generally used by careless and inexperienced 
workmen, and unless the valve has a fixed and definite capacity, 
and is so constructed as not to easily rel out of order or be tampered 
with, the same danger is encountered as in “over-bunging ”—viz., the 
bursting of the cask by — accumulation of gas. 

The rod or ruide D, extendin 1 above the Cap, allows the valve to 
be raised <# hand, and the aaa of the gas in escaping indicates 
the stage of fermentation and the condition of the li quor. 

This oben! is particularly useful in casks containing lager beer that 
the dange r of over- 
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justable spring vent-valves reculated by il th imb-nut, are not new 
t that I have in view 
(automatic relief to casks), and the second can be too easily tam- 


but the first cannot accom plish the resul 
pered with to be reliable and safe. 

Having thus described my invention, I claim— 

1. A safety-valve for casks of fermenting liquor, having a_pre- 
determined and fixed capacity for rehamning and allowing gases to 
escape, formed of a weighted valve having a ] rojecting stem, and 
provided with an elastic packing placed in a recess in its lower end, 
resting on the upper extremity of a perforated conical valve-seat, 
substantially as shown and described. 

The combination of the case A and valve C, having a projecting 
stem, D, and inclosing a soft rubber packing, c, with a perforated 
conical valve-seat, substantially as and for the purpose set forth. 

HENRY SHLAUDEMAN. 

Witnesses : 

CHAS. M. FLETCHER, 
CHAS. P. HOUSUM. 
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nas attained a certain stave or condition 1t must be racked of] at 
once, since, lt 1 remain a longer Lime, It becomes muddy or deteri- 
{) ated 1r) (j ] r\ 
, . _ . 
such method ol treatment requires close attention not only to 
ota: teh ati + 
qerermine when toils finishing Operation should be arrested, 


Be by { also LO Ke , }) the Cask prope rly filled as the waste is Cu,&r- 


My improvement is designed to obviate the necessity of watching 


this operation so closely, as with 1t there 1s no wastage of liquor, 
' ‘ . ; ; . “+8 fp ‘ , } ‘ : ,* . F 

and, thereiore, no occasion for reniling, ana there is little or no 

a } | — TT Trt - gi a0 : . : ~ 

danger of the beer becoming injured or deteriorated in case it is not 


arawh or racked OM at once upon attaining a certain stage or conh- 


improved apparatus is constructed as follows: A three-way 
| ; , , i ' . sy ;yy | * ‘ 
COocK, «i, IS provided, having any suitable means, as a threaded end, 


j . " } . as ] ; 4 ’ 7 Cg ? > 

as SHOW] iil i$ 1. ior al aciihng It to the CASK 1. (One Passave Ol 
reV yr ,) i}, , : ry } t } ; 7 (| ‘ 1. 13 ‘ : 

Way Ill LIS COCK Sarrabneead LO Open Ito Lhe CASK » One woa”d Pipe, 


q ’ ’ , ‘ ‘ re% 
D, and one to a J-shaped pipe or tube, C ¢ l‘hiese three-ways are 
] = ‘ ‘% ’ 1, , : } ’ » | , F 
} : pDiug, a, whereby the way leading 
CASK MaV De opened to either the pl ypn 1) or the pipe ©, or 


Ciosead IPO) Voth, ab PiCcadsuPre, as, iol example, when the lever ¢, 


which operates the plug a,is in the position shown In full lines, Fig. 


= iss Reng l. estl } } , , eet 

- the way ieading to the Cask WIliil De Opened to the Will leading 
; . ‘$ , ? . y 

to the pipe © and closed as to that leading to the pipe D. When the 


is lever occupies the position shown In 
dotted lines at ec’, communication will be opened from the eask 
| 


’ ' 1 } , , » , . ~o% 
through D and closed through C, and if for any cause it is 


L135 desired to elose the wav to the cask from both D and ¢ it 
may be dol DY turning the plug a until the lever occuples 
. . ’ . } , * :" 7 

the position shown in dotted lines at @ 


eit pipes oO} tubes DV and (> ( nay he made ol] anv sultavbie ma- 
EE Ti a ey Ss aialaniitac il ' . 4 ' : 
terial. preier, Low ver.to use flexibl: hose. and they are connected 


\ | \ > - . ’ m, : 
LO the cock A SOAS LO Open IHNtO or commMuyNilec: with their resp CL- 


ile 
} ,* t] 1] . + 

‘ } ‘ ryi? omy +t " Bate o " , ‘ Bas " : 7% ta Pale t. 
ive Wavs D\ Crew-COUPUNES $$, OF OLIICP SUILADIC coupling devices, 

: ; 
7 iy :¢ Oct  t) « ty 
properly PDaCKeEAG LO Set iC al tight COnHnecLIoOn., 
‘ : * ‘ ‘ 


ee 


’ ‘ f . ! » . Dew ‘ . ' . . 
The pipe C ¢ s made some ten or twelve feet in leneth, more o1 
i: . , - P . : 
less, varving somewhat according tothe degree of pressure required, 

| ' ie means so as to assume a 


i CA? an “sr z ae : | _— , : : 
Li4 U-form, is shown, the leg Ol part { VCIUY, by preference, 
t fry et J | 
‘ 


> . 4] } ] + ’ , , 
eaches »O] » Lil ievel of the Uppel suriace ol] thie Maquol 
Lie Casi O I any Cas suftheient water 18S used to fill thr part 
fF the nit : ler to facilitate thie fillino I at 
Oi tile |] i Orci } faciiitate Liis il] L1)S or the p u ‘i- 

‘ | AS ] j . = — a ] —— ' ] 
ch a funnel, e, to its outer end: also the flaring mouth of such 
4 ec - ; } 
lInnel fac | s tl escape of gas from the pipe, as presenti de- 


‘ i ] " ’ ' - ai , " } . . ’ 7 . . 
At the lower part of the Y formed by the pipe C C’, I make a short 
be } ab e . :; oe 
section, 0, DY prelierence OF metal. fhe length of this section 6 is 
| 

lude both el 


I 
] 
le tubes may hang nearly straight. 


not material. -I prefer, however, to let it ine 
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LO4 f'HE NEW PROCESS FER) 
ea 
in testimony that | claim the foregoing as my own I affix my 
signature In presence of two witnesses 
FRANK FEHR. 
\V itnesses 
JOHN F. KELLUNER. 
JOHN THELMUS 
(Here follows diagram marked p. 117.) 
cen ' 7” = ; 
Lis lhe defendants also offer in evidence a translation irom 
Vorschule der Bierbrauerei,’ Part V, sec. 24, pages 557 ant 
305, as made by Frank A. Maus and referred to 1n the testimony of 
Hlenry Jameson, M. D., Q. 22 of the direct examination, and Q. 8 of 
the direct ex Lion ol] ime k A. Maus vhieh 1s marked x- 
hibit Translation,” and is as follows, to wit 
DEFENDANT'S Exutpit TRANSLATION. 
I} wii NV OFS Lit icr Lie rprauerel page ~ Ot and tite 
1) P v > j yl ! - 
i al \ —“NeocuiabLlon OF tne Carvonle acid. 

SECTION 24. Cat d imparts valuable properties to thre 
beer, and every brewer SIirlves Lo ¢ | aro His DCC] with i lara amount 
Line reot. Divers wa\ re ised, Lo ittain this object 

“By ‘bunging’ the bung is driven in tightly, so that the carbonie 
acid formed by it alte) ermentatlon Ccanno CSCape al d will dis- =~ — 
solve in the beet If tl bee s held loi yr enough rn otha bunged 
CASK, Il will show il fine AY f jmoam "| Cy) di iW ot] Into a olass 
Should if rt main LOO 10 YY Ins bu ved Casi especially iT) thie COS 
O} lave bee! aiivert 5 ( na LIOh MA by developed by Lap- 
ping such a cask the carb ec acid, by reason of the excessive amount 
pin; 
of carbonic acid being devi ed. rises with great foree, and may 
earry the veast which has settled during the fermentation with 11 
and make the beer turbid In such a case the bung must be raised, 
and. atte] thie excesslvVi f AITLILV O} ecarbonie acid has escaped, be 
agvain ariven 1n tighti 

We must seek to better select the moment at which to withdraw 
the beer from the shavings cask. <A gimlet-hole is bored into the 
head of such a cask, which is stopped up by means of a small wooden 
tap. From time to time this small tap is withdrawn, andthe press- 
ure 1n the cash - shown by thi distance or areh described by the 
escaping beer. ‘The farther one can catch the escaping beer from 
the cask the greater the pressu . the easl | 

bil aon LIC MiCaAvLeCL LLit pressure In tne CaSk 

The beer is ft ipped and tried until the ess aping beer reaches the 
necessary carrying force. These trials are usually long, and often 
serve as a cloak to cover much beer-drinking in the cellar. 

as ey thes reasons have constructed ra vent-bung, which is a 
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itor oj the | 
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L. In the cel 


a top view of the bung. 
nter of the bung an air-hole, 0 4, is 


e groove ce is cut. Over the 


pressure of the earbonie acid. 
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THK WALLACE IMPROVED FERMENTATION GO. 


1} LR OLR 


We b to submit for your considerat lCSCTIPtlo! 


WALLA COC H 


AUTOMATIC BUNGING APPARATUS 


BEER OR OLHER LIQUIDS 


During their Fermentation in Closed Casks or Vats. 


The most essential part of the apparatus, namely, the use of a 
water eolumn connected with il closed Vat or cas Ol fermenting 
beer, was Invent d by Mr. George Wallace, who btained a prarle ht 


for his invention Mareh 5th, 1567. (No. 62,58] 


THE WALLACE IMPROVED AUTOMATIC BUNGING APPARATUS, 
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MAGDALENA MAUS ET AI LOD 
. 

ing 6 in the flat groove a aa ribbon like a piece of elastie rubber is 
drawn, and both its ends are held or drawn Livhnt untli, DV Means oO} 


a waxed string, they are tied in the groove c. Lihus the vent-bung ? 


‘ . 


Is ready. 


<é 7 2 ] settee : - - . | . { 7 , . . 4] 
If we blow into the opening }) At the und r Sid rte bung, the 
. = . — - ‘ . . : | } . 4 t 
ruoovel hand ‘Ll », on LOD, will raise. and Lil rT Wiilt @SCape ’ 
‘ith a loud report. If however. we suck at b’. 1 Wien eaeer ys 
Wit ia ioud Pe port. r howe ver, We SUCK @ AE7WIUL Walia \ i . 
| ™ : 4] 9 . . ] = on . - ' ’ ~ 
Lily tiohthy OVC! h and no alr can enter.iram without! 


. : : ; : | 
‘ \Ve “7 eT roat One has. ny vreater or ies }- »T) } aa rit 


band bi fore tying, the powe Lo olive it greater or less resis yr iorce, 
; ? . 1] ~ | - ’ ; " 
ibe vent-bung will act in just the same w ced In a Ca 
\ , } ? } | } + 
Vhen Lie eCarbonle acldad has reached a Cel l] ru ( 
] 1] | , 1] P 
bat i Will ris tL! (] Like ~~ iP} uS WILL eS Lp i . § 
ly , at a 
itsell, until. througn the continued termentia ri Le yt} 
| —— 7 7 ’ ; . ; | ’ . + 
CAPrDONIC ACIG VeECOTIeS AYGUIlN CACCSSLY' it) rte] - 
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bid sion ot the rubber band 18, the vreater will b e amount ol 
pressure necessary to lift it. OT a iarver Al lili OL CAaTvVONT! 
id + id Fon A] } , i , 
acid must be at hand, ane consequently Lhe veer W more sp . 
ling ; 
ania : _ 


(he above isa true translation of section 24, | CS 004 ANG od, 
of a German book entitled “ Vorschule der Bierbrauerei,”’ as referred 


LO 1n my testimony. 


Tee 39 7 7, thy , , , +} \ 1] 
iC] In evidence at il : i wit \ LiicLC’e 


rr ’ . 4 : } 
Che defendants also of 
Improved termentation Company PrOoUuuUCced D ! Af) ‘laus 
. one — : : | - : . i . . ' . e : ’ ! 
referred to 1n question 4 and answer of his cross-ex nation. wv ly 
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(Here follows diagrams marked pages 119a@ and 1196 
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UNITED STATES OF AMERICA, District of Indiana: 


a ; 
Eugene G. Kreider. a special examiner in chancery in this 
+ here DY @ ruliyv that the above-named Henry Jameson. M. a” 


yb W, Loeper, rank A. Maus, ¢ reorge Wallace, Mathias A. Maus, 
ent A. Maus, and Herman Sturm were by me first duly sworn 
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rie NEW PROCESS FERMENTATION CO. V5. 


NASHVILLE, July 25, 1878. 


r of Patents. Washington, D. ¢ 


ii’ ! } < 
\\ respectiuliv return the corrected specification 
n of Clement .A. Maus for an improvement 1 
1] . a : east , . 
irollinge and keeping at any desired pressure 
r fermentation bv means ot a water pressure, 
. . , “e 5 a 2 + 4 . 
. -¥ ii ; sy ; 
rected, the speclonecation WI! be found all right. 
; a 
, . , , 
lly, JOHN KE. BAUMAN, 
4 ’ ’ : ’ ’ | vr 
Vo. 90 S. Cherry Street, Nashvill : lenn. 
Spe i at Sia . 
’ ! : } 
ese} ¢ an apparatus for controlling and 
1 qe eo) ny | + 1) \ agaesired uUnworm DrOoss- 
‘ _* ’ 
ure liquids undergoing fermentation by 


{ ] 
] nventlol s Lo Keep a permanent and unlorm 
Ll ids undergoing fermentation for the pur- 
i i i eeeae i pi i, tbat UiVvlli | i 
} ] | } . : 
Cl Yr Lnesame, and pla ne it compet iy ubpadel 
} } } 
endant to inerease or daimlnish the pressure 
' ‘ . ; . 
roine’ the work ne ol the hia lid, AS IS INOrt 
} } } . 
‘ iif i I Ppt ‘ | 7 garaw ne tii Thi ‘ ‘ 
’ ’ 
. I ‘ \ ()] ‘| Line <i nHAratus, iT) \\ eh A Pe till 
. 4 . r 7 
Vess ee Mchh IS Connned ALMOsyI] Cri til Ol) 
. { ) c*4 i}] } O] \\ iz i Ol rive red i se rie olit tO 
' } : j i ; ] 4] > 
UCS Cu PPressult Is DI eT bv aC | i] if? il Loe meddwum 
, . . . ; : 
ir C and e pipe b, by compressing the air in the 
ae a 
nd transmitting said pressure through the pip On 
, ’ , ' , : 
, > 
rkIng in th cask or vessel Gy, and steadlly and unil- 
? ’ i 7 : ’ ’ 
' " ‘4 ? : » | 
r tne pressu DOLD IN bile air-chamber A and thi CUSK 
: 41 = | ’ ’ , 
atis due to the height of the head ot water 1n 
, : ’ ’ ° 
phould the quid inthe eask G undergoing ier- 
, ) 
Lime generate a greater pressure than Is due to 


' ' . ’ ‘>, } . 
iter 1n the reservoir ©, the gases will toree tuelr way 


i wl .% il 
ipe IF, air-chamber A, and the pipe B and reservoir C, 
rough the water in the reservoir C, until the pressure is 
e standard pressure due to the height of the column of 
r The air-chamber can be connected with an alir- 
| ti Lyi liu 1 Oo] thi pipe and cock I. SO that in the 
Lne charge O} air in the air-cham ber A. 
steady high pressure, it can be refilled with 
LOIS means the air-cham bi r can be re- 
the head of water. When it becomes 
: ne of its water charge. it can be done 

a k D 
my invention to beer on draught simply by using the 
rie and ‘ liustine the head ot the wate r to produce 
under which thi keg of beer has been filled, and by 


- 6 


this means I maintain a uniform pressure In the keg as the beer is 
, . 7 . ‘ ’ . ¥ » . ~ j | ’ | 
drawn out, and prevent the eontents from becoming stal ind the 
’ . 9 } ] +} fwd | “479 rrry |. } fiat} 
fast veer 18S aS LIVeLY aS the Ost adil rom the keo when tull 
My ins tine nam alien | ant | te radnea ti enfin 
WiV JTIVeMLION Cull Aliso VC appieda » reduce the temperature ol! 
. | A 
a tan nal s} } sok } —e raratne 1 Tr , , L$ 
Willel ct hit OvLiIC] biG sitios rp) i. a F- i ti «at is il} pret is Mt LIA TLIY 
| | yrve ; TT. 1] ’ al i} : ri } *“"y | ,) ,* * 
Loem work ‘LILO i} LICH] Valid ish t | ei Chal cs Ui  () as 3 pene Lil 
1 ly ¢] ile of rsed liquid tol luced 
aiternarelry toroughn Couis Ol poi poe CU ih a LIGUld be reduced 
: a + + ; ] . : ; . ] . ] 
ln temperature and the reductio mMperature oOo th mids 1s 
= hy tl] lLiteair | om ens 
only limited by the head of wat ) be obtained, under which 
the compression acts. 
>). : , — - fF os —~ a ; 
125 Having thus fully deseribed y apparatus and its opera- 
. ‘ ; i 
: | | : ‘ ’ 7. +, ,? 1’ yy T + | is } pre tt fF #hy ‘ ; 
LIONS, Clalit) as ily iii Ve UCULLIVILIa {) Oi ULI all 
] } . ’ ; 1? . ] ’ ; ’ ne ’ ; 2 | ‘ 
chamber A, wate pipe b, and resel pressure-pipe Pf, and \ 
; ’ . 
} ‘ Peas ) } ; : i ; 
sel G, supstantially and for the purpose specined, 
. i . 1 
' Leo .TTS 
CLEMENT A. MAUS. 


Witnesses: 
JOHN KE. BAUMAN. 


ds Va Bae Se: 


STATE OF LTENNESSEE. 


. . . F ‘ 
County Ol Davidson, | 
+7 } ' . : : 
i . ’ ’ " ’ ; . : ’ 4% sat ee 
Clement A. Maus. the above-named } tioner, being duly sworn. 
:' powrale = | | if wy ort 
deposes and says that he verily b ves himself to be the origina|] 
i ‘ oe 
] tay .4 ; : : . ocrt ; . , : , : : 
ind first inventor of the improv | water-pressure apparatus 
u 
} 21 } - & = 
Gesecrloeqd and claimed in thi Pores HDeclncaLions Lisl hy dloes 
, ’ ? ,* } P 4 j } 
lhe know And does not betlleve tha nie WAS ever De re KTOWTD) 
, , ° ’ , ‘ y 
’ ¢ : ; ’ ‘ 
or used, and tha hie IS a CILIZeChl O _hnited States and a resident 


| . } ~~ t " ‘ a 
‘ °8% . _ 7. " ' + ‘ = 
Sworn to and subseribed before m : 17th dav of July. 1S78S 


’ : . : fey ‘ " ' ye } i lay] 1) ied *. 
Pressure appara i> i? Jt i i ‘ | Lil | ; 


~ 
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77 
ViLie, enn 
sar ly | } ' vy? 1 { } ' ’ t ] ' +] ryeyf yf : 
HIS apple iLIoOn IS TOUNdG to ve TU pALed itents te 
. : a 
‘ ; | 4 > be ' Te | i : ’ 5 pe) 
Lis i Tid ise. Niay st rove. ‘i ; ’ i ; } if ; = ; it) oF hs bbc 
sh a eaee ry} : i} Ps : ' 
} De i petoes tie? 8 i i 3 
\ De a , i . | ‘ ~ i j 
an sentence ending’ With ‘ ‘ . ) é | 
' . } 
‘ 
specification Is vague and incom} 


R. G. DYRENFORTH, Examiner. 
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To the Commissioner of Patents: 

The undersigii d having, on or about the 30th day of July, 1878, 
appointed John E. Bauman, of Nashville, ‘Tennessee, Davidson 
county, his attorney, to prosecute an application for letters patent, 
which application was filed on the 20th day of July, 1878, for an 
improvement in “ pressure apparatus for beer,” hereby revokes the 
power of attorney then given, and hereby appoints Erastus O. Frink, 
of Indianapolis, in the county of Marion and State of Indiana, his 
attorney, with full power of substitution and revocation, to prosecute 
ke alterations and amendments therein, to re- 
transact all business in the Patent Ofhce 
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s A 
celve the pat ht 
connected therewith. 
Signed at Indianapolis, in the county of Marion and State of In- 
diana, this 30th day of January, 1880. 


CLEMENT A. MAUS. 


(Room 151.) 


In the Matter of the Application of CLtement A. Mavs for letters 
patent for improvement in pressure apparatus for beer. Filed July 
oU, 1578. 

124 INDIANAPOLIS, May 27, 1880. 

To the Commissioner of Patenis: 

sir: In the above-mentioned application, the office letter of July 

o1, 1875, Is before me and contents noted. The references cited— 

those of Dietrichsen, May 25, 1869, and Michemeyer, September y 

1868—have also been carefully examined. 

The original specification in the above-mentioned case is defect- 
ive—that is, the description of the invention is not clearly set 
forth. 

| hereby amend said specification by striking it all out. except 
ignatures, and in lieu thereof will submit the annexed amended 
Spt cification and claim for consideration. 

Yours respectfully, 

EK. O. FRINK, 
Altorney for Applicant. 


ah 1] : . ain : 
l‘o all whom 1t may concern: 


Be it known that I, Clement A. Maus, a 
Amended specifi- citizen of the United States, residing at In- 
cation “A.” dianapolis, in the county of Marion and State 
of Indiana, have invented a new and useful 

beer-pressure apparatus, of which the following is a specification : 
My inventicn relates to an apparatus for producing and main- 
taining a uniform pressure on any kind of liquids while undergoing 
lermentation, in which a receiver containing water and air, and 
having a stand-pipe attached thereto, also a pipe connection with a 
cask or vessel, operates in conjunction with the gases generated in 
|; and the object of my improvement is to keep a 
permanent and uniform pressure on the fermenting liquid contents 
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it 
, 
(| - 


s) ae) a " * ’ 
a Cask OF Ve@SSt 
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of a vessel, for the purpose of fining or ripening the same and placing 
it com pletely under the control of the attendant, who may Increase 
or diminish the pressure without disturbing the working of the 
liquid. 

This object I accomplish by the mechanism illustrated in the 
accompanying drawing, in which the entire invention is represented 
by a single figure. 

A represents an air-tight chamber or reservoir, having a vertical 
stand-pipe, B, inserted in one head near the bottom, and a discharge- 
pipe, D, with a cock, also at the bottom. 

The upper side of the chamber is provided with another pipe, FE, 
also provided with a cock for the purpose of inserting water into 
the chamber A, or for the purpose of conducting air under pressure 
inside of the chamber. 

Near one end of the chamber A is inserted another pipe, I’, also 
provided with a cock, as shown. The pipe I may be of any mate- 
rial, and a flexible pipe is preferred. The a end of this pi pe I" 
is‘ inserted in the cask or vessel G, or attached to any suitable con- 
nection made fast to the vessel. 

‘The chamber A contains water and air, and the cask or vessel 
G contains liquid undergoing fermentation 

The Lases generated in the vesse| (y during the fermentation of 
the liquid are forced through the pipe F into the space above the 
water into the chamber A, thus equalizing the pressure in the ves- 

|G and chamber A. As the pressure on the water in the chamber 
A increases the water is forced up the stand-pipe B. <n yt mn of 


water exerts a counter-pressure on the rases coutan ied the vessel 

and chamber, the amount of this counter-pressure being regulated 

by the height of the water in the pipe B. When the water in the 
; £ 


chamber A has been forced to rise in th pipe b far enough to per- 
mit pases also to enter said pipe, then the p1 ssure 15 re} oul: ir, all sur- 
plus gas passing out through the pipe B, while the uniform pressure 
is Maintained on the gas by the weight of the water in the « 
lf a greater pressure is required more water can be poured 
125 into the pipe B. If a less pressure or a change of water is 
: required, then it Can be drawn off tl rough the pipe 1) As 
the pressure of the fas becomes less then the water falls in the pipe 
3, and the height of the water in said pipe indicates the pressure 
inside. 
What I claim as new, and desire to secure by letters patent, 


Is— 
Krase and insert The air and water chamber A, —— 7 
“m9 P+ ] _ : 1) ; of acl 
L. tand-pipe, Bb, and discharge-pipe ache 


pre to the bottom thereof and provi l F with 
a pipe, F, with a cock leading out of the top of the chamber into a 
cask Or Vé ssel, G. combined with the Vessel G. and the water con- 
tained in the chamber A, whereby the gases generated from any 
liquid contained in the vessel while _ rvoing ferment: ition VW il] 
produce pressure on and CuUSe the water in the c ham be r to - in 
the stand-pipe until the gas begins LO esca pe through the and- 
pipe, thus permitting all surplus gas to pass out through the water 
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in the stand-pipe, while the pressure is regulated by the column of 


water In the pipe, substantially as shown and described. 


DEPARTMENT OF THE INTERIOR. 
UNITED STATES PATENT OFFICE. 
| 
i). 


W ASHINGTON, om June 4 ISSO. 


Apparatus for controlling pressure on liquids. Filed July 30, 1878. 


Clement A. Maus, care E. O. Frink, Indianapolis, Ind. : 


} ] eS. ' ' cae : _ — — 
(he amended claim Is to a mere aggregation of parts. 1e reter- 
: : I filler antioi mata thie a lien ti Th ‘ley ic 
ences at retoiore cited Tully anticipate this application, ne ciaim 1s 
e , a 
reyectvea 


R. G. DYRENFORTH, Examiner. 
(Room No. 151.) 
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ie Matter of the Application of CLement A. Maus for letters 
tent for improvement 1 apparatus for controlling pressure 
on liquids. Filed July 30, 1878. 


INDIANAPOLIS, July 27, 1880. 


SIR: In the above-n ntioned application hereby amend us fol- 


iows: 
Strike out eC cialm pre sented in the amendment of May 27, 18580, 
and in lieu thereof insert the following claim, to wit: 
—, [n an apparatus for controlling pressure on liquids, the air 
and water tight chamber or reservoir A, containing water 
al d having a vertical stand-pipe, b>. open Al its LOp ; also having aT 
discharge-pipe D, combined with the pipe I’, and cask or vessel G, 
as deseribed, for thi purpose specific dd, 
In regcard to the references formally cited. the natent No 822 
in regard to the references formally, cited, thie patent NO. 82504. 


to Rudolph lickemeyer, 1s lor an apparatus for preserving beer, ale, 
CLC., and Is not an apparatus ior controlling the pore ssure on liquids. 


Again, Bieke Mey r’ 

air and water tight chamber adapted to hold water and provided 
with a stand-pipe which 1s open fl its upper end to receive and 
hold a column of water, which is forced out of the chamber A by the 
pressure of gas on the water in said chamber, and thus rv culate the 
pressure on the liquid in a cask or vessel. Again, the construction 
and arrangement of devices, as disclosed by Eickemeyer’s patent, 
are entirely different from those disclosed by applicant’s devices. 
Kickemeyer’s device 13 the combination of a vessel containing beer 
is or reservoir, whereby 


‘ 


patent does not show, describe, or suggest an 


with a carbonic acid gas generating apparatu 

the beer contained in said vessel is kept constantly charged with the 

carbonic acid gas, in a regular and automatic manner, as rapidly as 
said contents absorb the gas. ‘This device also shows, de- 

126s scribes, and claims an upper acid reservoir, B, and a lower 
gas-generator, C, in connection with the beer-containing ves- 


sel; also, the same with a washer. 
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The most diligent search through applicant’s device fails to dis- 
close any such constructed, arranged devices, and the reference- 
that of Kickemeyer—ought to be withdrawn as not meeting app! 
cant’s claims 

in regard to the second reference cited—that of William Dietrich- 
sen, No. 90849—it also is a device for preserving beer and not a di 
lling the pressure on liquids, as in applicant’s device 
Dietrichs n’s device consists of the CONStruction OF two chan 


vice tor contro 


a 
+ 


, ’ ’ 
or Vessels, which ure connected together OY a pipe or pipes provided 


with suitabl cocks, and also provided with esecap pipes, the whole 
being combined and arranged LO turn on Its 3, and operating in 
the manner and for the purpose described 

This reference is subject to the same argument as that of Fic! 
meyer s—nothing of the kind LO be found ipplicant’s device 


Applicant has no two chambers or vessels connect ad tou ther with 
pipes and cocks and provided with CSCAPeC-pl pes, ind the whole de- 
vice arrange d on pivots to be turned around, so as first to present 
one chamber or vessel above and the other below an L thi nto reverse 
them. ‘This reference ought to be withdrawn as not meeting app! 
cant’s invention or claim. both the references cited are exclusively 
used for preserving finished beer on draught for consumption by 
supplying pressed air to the keg or barrel, AS 1tS contents are draw a 
off from their reservoirs of pressed air, while applicant’s device } 
used for maintaining and indicating a uniform pressure by relieving 
the surplus pressure of the unfinished beer while undergoing fer- 
mentation. 
The foregoing is respectfully submitted for consideration by— 


. 


To the honorable the Commissioner of Pat Washington, D.C 


(Room No. 151. 27364 


DEPARTMENT OF TITLE INTERIOR. 
UNITED STATES PATENT OPFFICR. 
WASHINGTON, D. C., Sept. 16, 1880. 


A pparatus for controlling yressureon liquids, ete., Filed July 30,1878, 


Clement A. Maus, care Erastus O. Frink, Indianapolis, Ind.: 

The per sent claim embraces substantially the same parts is that 
first filed, and it is finally rejected upon thi references cited. 
J. 0. WHILAK EE. 
Assistant Lxaminer in Charge. 
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(Room No. 151.) 


In the Matter of the Application of Clement A, Maus for letters pat- 
ent for improvement in apparatus for controlling a uniform press- 
ure on liquids. No. 27364. Filed July 30, 1878. 


INDIANAPOLIS, Oct. 15, 1880. 

Sir: In the above-mentioned application the ies letter al Sep- 
tember 16, L550, is before me and noted. ; 
127 | hereby amend by striking out the claim presented in thé 
amendment of July 27, 1880, and in lieu thereof will present 

the following claim for consideration, to wit: 
In an apparatus for controlling a uniform pressure on liquids the 
—— water tight receptacle A, having a vertical stand-pipe, B, 
ntering the base of the receptacle A, and open at its top to permit 
an inspection of the height of water therein, combined with the pipe 
I’ and cask or vessel G, in the manner described, for the purpose 


specified. 

[In argument I will state that the arrangement and combination 
of elements as set forth in the amended claim here presented are 
not to be found in the references cited. 

If the examiner will point out in the references cited the same 
elements arranged tO produce the result prodi uced by app licant’s 


~ y — *- ' 4] ) ——S ee : oan , " 
Invention, then applicant Will not sist upon the claim being 
allowed: but, 1n the absence of any such showin 1g, the amended 


} 


claim is believed to be in condition to be allowed, because the result 
ingens by applicant’s device is different from that produced by 
the devices shown 1n the references, and the different result pro- 
duced necessarily requires a different apparatus to produce it. 

The receptacle A in applicant's device is simply a receptacle for 
the Cont nts of the Stan d-p Ipe Bi Iti Case the pressure in the cask G 
is reduced from any Cause. T herefore the stand-pipe, by being Open 
al the LOp, enables the operator LO look into it from above and See 
at once any change in) the pressure in the cask by the height of 
water 1n sald pipe. This result cannot be ee lished by the 
devices shown and described 1 1} the references ¢ ited, bec: uuse the 
stand-pipes, 1f any are there shown, are wah a ig at the top by 
a chamber or bent so as to prevent an inspection of the height of 
the water contained therein. 

Respectfully submitted by— 
Kk. O. FRINK, 
Attorney for Applicant. 


To the honorable the Commissioner of Patents, Washington, D. ©. 
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(Room No. 151.) 


DEPARTMENT OF THE INTERIOR. 
UNITED STATES PATENT OFFICE. 
WASHINGTON, D. C., Dec. 7, 1880. 


Apparatus for controlling and keeping, at any desired uniform 
pressure, liquids undergoing fermentation. Filed July 30, 1878. 


Clement A. Maus, care Erastus O. Frink, Indianapolis, Ind.: 

This application, having been twice rejected upon references, is 
in condition for appeal to the board of examiners-in-chief. It is 
not shown that the claim now offered differs in substance from those 
heretofore presented, and the examiner in charge must, therefore, 
decline Lo enter the sate, in accordance VW ith r tle O/, othee ruies., 


GEORGE P. FISHER, Jr., 
(1878. No. 27564.) 
CLEMENT A. Maus, of Nashville, county of ——, State of Tennessee, 


Apparatus for controlling and keeping, at any desired uniform 
pressure, liquids undergoing fermentation. 


Received July LY, LS75. 
Petition, July 20, 1878. 
Affidavit, July 30, 1878. 
Specification, July 30, 1875. 
Drawing, July 20, 1878. 
Model, July 20, 1878. 
125 Cert. dep. 
Cash, $15, July 19, 1878. 
| fee cert. 
d’l fee, eash. 
iM xamined. 


Patented —— —, 187-. 
5. Cireular. 
Erastus O. Frink, Indianapolis, Ind. 


( 1878—Contents. ) 


Application papers. 

l. Application. 
2. July 31,1878. Rejection. 
3. Feb. 2. ISSO. Power of att’y. 
{. June 9, 1880. Am/’d’d spec'n of Oy 
5. June 12,1880. Rejection. 
6. August 3, 1880. Am’d’t “ B.” 
7. sept. 16, 15380. Rejection I. 
8. Dec.:6, 1880. Am’d’t (not entered). 
9 Dec..7, 1880. Letter. 
Ex’d: H. M. H. Title. 

E. A. M. Improvement in. 
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(Z— 70.) 
DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 
To all persons to whom these presents shall Come, Greeting : 

This is to certify that the annexed is a true copy from the files of 
this office of the file-wrapper and contents in the matter of the ap- 
plication for the reissue of letters patent granted Thomas R. Hicks 
April 9, 1867, No. 63,656, for improvement 1n vent-plugs. 

In Li stimony whi reot 4 I. M. Marble. Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this ninth 
day of May, in bhne year of our Lord One thousand eight hundred 
and eighiy-two, and of the Independence of the United States the 
one hundred and sixth. 

[SEAL] E. M. MARBLE, 
Com missione r. 
Pi lition. 
LO the ( ‘ommissions I’ of Patents: 


Your petitioner, of New Britain, Connecticut, prays that he may 
be allowed to surrender the letters patent for an improved vent-plug 
‘ 


eranted to him {pri 9 1867, whereof Otto Zwietusch, on whose 
} } ; 4] : A 4 : ; ] . : = i ' = an — 

behalf and with whose COnselt this application Is made, Is how sole 
owner. by assionment. and that letters patent mav. be reissued LO 


the said Utto AW tuseh ior the same invention upon the annexed 
amended specifica 
\ ce ’ Yr) 1 _ y Try . ‘ » «>? i ho »f $y | 1, 4 , tidy : . ’ TC | 
d ccomMmpanying Lnhis isan apstract of LILiIe, GUILV Certnes ,as require 


lth SUCH CHSeS., 


THOMAS R. HICKS. 


a .*% } . : ’ } = % . 4 + a : 3 ~ . : 
hhe undersigned, who Is the assignee ol the entire interest in the 
] * ; 7 ] -_ ,* , } BS ey tc : . , ' 
apove-mentioned ictters patent, hereby assents to this application. 


OTTO ZWIETUSCH., 


$ s . . 
PAL Sj cification 
I —_— 

lo lj WOT an ( iCerTl 

? . Ilys S17? rr sn » > ae ‘ | , me. ~ . P 

Be It Known. that thomas Rn. Licks. of New britain. county ol 
3 if : } ‘ P cm . } . : ; ° ae 
Hartford i State of Connecticut, has invented certain new and 

elui 1m vements 1n treat I 


ermenting liquors and In vent- 
known or used prior 


" : ‘ y ? \ } 
Vcr ria ; ; 7 iar | ' (7 4 ' 
DIULYS, whoich, he verily velleves, has not deen 
i ‘ 


to his ap *) patent, and, to enable others skilled in the 
art to mak and use the SiMe, will proce ed tO describe by rt ferring 
to the drawings, 1n which the same letters indicate like parts in each 
of thi heures 


The nature of this improvement will be understood from the 
specification and drawings. 

Substitute “A.” Chi object desired to be obtained thereby is to 

Dee. 17, 1878. rovide a good, efficient vent-plug for vessels de- 

signed for holding beer and other fermenting 


MAGDALENA MAUS ET AL. 117 


liquors and to render them air-tight, and at the same time to pre- 
vent them from bursting ; in other words, to provide a vent-plug 
specially adapted to give relief under pressure, etc.) In the accom- 
panying drawings— 
ig. 1 is an outside view. 
ig. Z Is rat sectional side vik Ww. 
ig. 3 is a side view of a modification ther 
I cy. fisa sectional] side view of the same 
In figures 1 and 2, a is a stopper, which is driven or screwed into 
a vessel’ by means of a nut formation, green this plug is 
formed «dn orifice, in the upper end of which is fitted a thumb-serew, 
ec. Inside of the inner end of this thumb-screw is Galak a: aalie 
stem, d [nside of this t thumb-se1 ‘ew and iil und thie valve-stem i 
arranged a spring, e, which acts to depress the valve g down upon 
the valve “seat, hi ° 4 is a Vi nt-hole Now, when the pressure from 


f 


I 
I 
I 
I 


cl , . : j } . +s o - . « 
the inside Ss greatel than that of the sp ne pon the valve ¢ lt 
} - } ; 4 . 
the valve) will be lifted thereby, and the gases whatever causes 
] ’ " | i] . 4 : I ] ’ t | 
Lie 1ntern oP pga «ti ire allowed Lo es 1) CnecKed DY the re- 
" 7, ; ae } ; eee! ae 4 8 ae 
Sisltancs OT the Spring-\ “AIVG . and whenevel eere Lot? desirable LO 
micrease or diminish the pre ssure oft the val L1Is only necessary to 
’ *)) | 'y . . . " J Si. on t, - ? . } ‘ 
turn the thumb-screw in or out of the plug n figures 3 and 4 
} : ’ ] % 4 7 rt * ] _ . i 
a chamber is fort ag at Ipper ena oO | plug down through 
t i < 
the centre and at the bottom. an rtnoen : itter hole 1s formed 
: | 3 ' | . , : , : . j —_. a ’ 4a) oo 
through epee nis a press-rod, having a pad,n’. This 
’ } ’ ’ : ‘ _ 
rod IS Taae smaller ust below Lune under sid Or the pad, and CX- 
} } } ' ; ’ 
tends ti ronueh the lower ena of Liie piu i isil Valve , SeCCUTeU 
to its outer end, which is designed to bi rainst the end of the 
ley by) ,¥ thy ; | ’ 7 : 6 ! ts ’ ‘| 1] 
piug Dy tlh action of t he spring é, wl Ch 1s placed pon the spind! 
y | ] | ’ : 
of the press-rod, one end of which bears against a shoulder on the 


rod, and the other against the lower end of the plug-chamber to 
the valves teas against its seat on the lower or outer end of 
the plug. This 1 3 particularly adapted and designed for drawing 

liquors which ar a vessels, in the use of which, | 

simply opening the faucet through which thi at yt -  r 


7, 
-. 


d 
at the same time press-down the pad n’ of the plug, the hquor will 
freely flow therefrom ; and when the faucet is closed sik “ hand 
removed from the plug the vessel again becomes air-tight. Thus | 


‘ 
’ 
. 


am enabled to produce a good, cheap, and efficient vent-plug for all 
air-tight vessels. 

[ believe | have thus shown the nature, construction, operation, 
and advantages to be «teat 9 ai ecg is to enable others skilled 
in the art to make and use the same therefrom 

What I claim, therefore, and desire to secure by letters pat- 

ent. 1is— 
Krased Dec. 17, lst. As a new article of manufacture, a spring- 
LS75. pressure vent-plug, constru ted substantially 
and for the purpose described 
130 29d. The method herein deseribed of giving beer a prede- 


THE 


NEW PROCESS 


FERMENTATION CO. Y5. 


termined and continued pressure while under 
Substitute “B.” —_ process of fermentation, by an automatic 
Dec. 18, 1878. relief discharge of pressure from the cask, 
substantially as specified. 
3d. The method herein described of treating fermenting liquors, 
sceitine in the application to a cask or casks of a valve constructed 
to open and give relief automatically by a predetermined pressure, 
which is Ri athe by the liquid contained in the cask, substantially 
as specified. 
ith. A vent-plug for casks having a predetermined discharge 
capacity, from which the relief discharge is 
Erased Dec. 17,1878. caused by the self-generated pressure formed 
in a cask by means of fermentation of the 
liquid contained therein. 
5th. As a new article of manufacture, a safety-valve for casks 
capable of having a predetermined and equal capacity for retaining 
and allowing gas to « scape, substantially as specified. 
6th. A vent-plug for fermenting casks (having an automatic relief 
discharge), which is capable of being regulated to increase or dimin- 
ish the pressure in the cask at will, substantially as and for the 
purposes set farth. | 


THOMAS R. HICKS, Jnventor. 
Witnesses: 
P. J. MARKLEY, 
LYMAN S. BURR. 


Oath. 
STATE OF CONNECTICUT, | __. 
County of Hartford, } ans 
Thomas R. Hicks, the.above-named petitioner, being duly sworn, 


deposes and says that he verily believes that, | /y reason of an insufh- 
cient or defective specification, his aforesaid letters patent are inop- 
erative or — 1; that the said error has arisen from inadvertence, 

accident, or mistake and without any fraudulent or deceptive inten- 
tion, to a best of his knowledge and belief; that Otto Zwietusch is 
the sole owner of said letters patent, and that this application is 
made on the behalf and with the consent of said Otto Zwietusch, 
and that he verily be t ieves himself to be the first and original in- 
ventor of the improvement set forth and claimed in this amended 
specification. 

THOMAS R. HICKS. 

Sworn to and subscribed before me this 25th day of November, 

A. D. 1878. 
[SEAL. | LYMAN 8. BURR, 
Notary Public. 
UNITED STATES PATENT OFFICE. 

To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the digest 
of this office of all assignments, agreements, licenses , powers of 
attorney, and other instruments of writing found of record under or 
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relating to lette Ts pate nt granted to Thomas R. Hicks, April 9, 1867, 
No. 636: 0, for “ vent- -p lug. 35 

[In testimony whereof 5 W. H. Doolittle, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunt 
affixed this second day of December, In the year of our Lord One 
thousand eight hundred and seventy-eight, and of the Independ- 
ence of the United States the one hundred and third. 


[ SEAL. | W. H. DOOLITPTLI 


; : 
Acting Commissioner. 


, a Da 
\ \” | FP iy - 
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(Room No. 103.) 
DEPARTMENT OF TH! 
UNITED STATES PATENT OFFIC! 
W AsSHINGTON, D. C.. Dee. 18. 1878 
13320. Vent -plugs. Reissue, December 6, 1878. 


Thomas R, Hicks, care A. H. Evans & Co., pres 


The following new matter appears in this case and should be re- 
moved: “ Beer and other,” Pp. l, |. 21; the se i claim enti voer 
being no method for giving beer a predetermined and continued 
pressure, etc., suggested in the original patent; all statements in the 
rg a Ny a st been a predetermined pressure. Und 
this head the following claims contain new matter: The second, 
thi 


, <y the fourth, and the fifth, and all statements that applicant’ 
Invention consists in treating liquors. Under this head 
and the third claims contain new matter. 

The first claim 1s rejected on each of the following patents: Hand) 
& Parkinson, 21535, September 14, 1858, steam safety-v 
Simmons, 90176. Septem ber 2b, LS65: CU. A. Neuh: us. 48427. Jun 


mh LS65 ¥ bridge, 92957, March 6, LS6O6, all alr vents, ind i? oF 
pat. sbabad. } LS5Y. No references are cited ius against the rc 


maining claims, because of the objection already made to them— 
having new matter. 

he the broad claim has been rejected, applicant is requ lired t 
divide this application unless he can draw a broad claim possessing 

patentable novelty and covering both modifications. 
S. W. STOCKING, Examiner 

PURMAN, 

Third Assistant Examiner. 


120 THE NEW PROCESS FERMENTATION CO. VS. 


° 


In the Matter of the Reissue Application of THos. R. Hicks (as- 
signor). ‘Treating beer. Filed December 2, 1878. , 


DECEMBER 17, 1878. 
To the Commissioner of Patents. 
Sir: I hereby amend my specification as follows: On page | 
erase lines 19 to 28, both inclusive, and insert: 
My invention consists in a novel mode of treating 
“A.” Inserton fermenting liquors, especially beer, by subjecting 
page a the liquor in the casks to a continuous automatic 
predetermined pressure, which consists in confining 
the liquor during fermentation in an air-tight vessel and automati- 
cally relieving the cask of any pressure in excess of the predeter- 
mined pressure, whereby the gaseous pressure produced by the 
liquor itself 1s kept within the cask at any desired degree, as here- 
inafter described. 
Erase all the claims except the third. 
3 THOS. R. HICKS, 
By A. H. EVANS & CO., 


Altorn ys. 


; 


In the Matter of the Application of THos. Kk. Hicks. Reissue. 


Brewing. Filed December 6, 1878. 


To the Commissioner of Patents: 
Sir: I hereby amend iny specification by erasing the claim 
and substituting the following : 


pee oh, 
* « 
— 
~~ 


The method of conducting the fermenta- 
Per “C” “B.” Insert tion of liquids, which consists in subjecting 
on page 4. the fermenting liquids in an air-tight vessel 
to a predetermined automatically maintained 
pressure of the gas generated in the fermentation, substantially for 
the purpose described. 
THOs. HICKS, 
By A. H. EVANS & CO., 
Altorneys. 
(Room No. 157. 27718.) 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE, 
W asHINGTON, D. C., Dec. 30, 1878. 
Reissue. Vent-plugs. Filed December 2, 1878. 
Thomas R. Hicks, care A. H. Evans & Co., present: 

The statement of invention and the present claim, having no war- 
rant in the original specification, must be adjudged new matter ; 
therefore not admissible in their present form. Before further 
action can be had the statement of invention and the claim must 
be limited to the precise invention shown and described by the pat- 
ent—that of a vent-plug. 

R. G. DYRENFORTH, Examiner. 
WEST. 
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(Room No. 151.) 


DEPARTMENT OF THE INTERIOR, 
Unirep STATES PATENT OFFICE, 
W ASHINGTON, D. C., Jan. 8, 1879. 
“Vent and plug.” (Reissue.) Filed Dec. 2, 1878. 


Thomas R. Hicks care A. H. Evans & Co., present: 

The argument filed the 7th inst. has been duly considered, and 
no good reason is perceived for modifying previous actions. ‘The 
original specification contains nothing to indicate that the inventor 
had even the 
Tne word “ beer” does not appear anywhere. ‘The expression “ fer- 
iquids” may mean wine. ‘This expression Is used to in- 


remotest idea of any process of manufacturing beer. 


; ,* 
Telan tan eT 
blitli lng hi : 

’ 


dicate one application of the vent, and this not for any effect upon 


’ 
; 


the liquor, but to prevent bursting of the vessel. 
A ‘second rejection is declared. 
R.G. DYRENFORTH, Examiner. 
WEST 
In the Matter of the Application of Tuomas R. Hicks. Reissue. 
brewing. Filed December 6, 1878. 


JANUARY 9. 1879. 


i Sir: I hereby amend my application by erasing in thi 
claim the word beer wherever it occurs and inserting the 
’ 


} 


word “liquids, so that the claim may conform In phraseology as 
hear as possible LO the original specification. 
THOS. R. HICKS, 
By A. H. EVANS WW CO., 


Altorne Us, 


Respectfully recommended January 11, 1879 


R. G. DYRENFORTH, Examiner 


' ? 
oe =e ke i : 
AA pPprovea., 


January 11, 1879. 
W. H. DOOLITTLE, 


‘ : : 
d issistant ( CiitiittsastUitcl, 


(Room No. 151. 27718. 
DEPARTMENT OF THE INTERIOR. 
UNITED STATES PATENT OFFICE. 
W ASHINGTON, D. C., Jan. 138, 1879. 
“Vent-plugs.” (Reissue.) IF iled Dec. 2, 1878. 


Thomas R. Hicks, care A. H. Evans & Co., present: 
This application is now in condition for appeal. 
R. G. DYRENFORTH, Kxaminer. 
WEST, 


i i | 


' 
i 
; 
' 
; 
' 
' 


ope 


ee 
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cy 4 
13 W AsHinaton, D. C., Aug. 19, 1879. 


To the honorable Commissioner of Pate nts 


Sir: We have to ask the return of the original patent in my ap- 
plication lor a reissue of patent No. 63636, dated April 9. 1867. for 


an improved vent-piug, as [do not further propose to prosecute it 


(18738. 277138.) 


Reissue. Div. 3. 
No. — 


lhomas R. Hicks, assignor, to Otto Zwietusch, of New Britain. 
s] ATE OF ( IONN Ei ricuTt. (County of Hartford 


Vent-plugs. 


Specification. Dec. 2, 13/8. 
Drawing. Dec. 2, 1878. 
Abstract of title. Dec. 6, 1878. 
Old patent, No. 63636. April J, 1867 
Cert. dep 
Cash, $30. Dec. 2, 1878. 
iMxamined. 
V Issue. 
| Patented. 

Reissued 

Circular. 

A. H. Evans & Co. Present. 


.@]. Dee. 15, 1575. 
nd’t. Dee. 16, 1878. 
Dec. 18, 1578. 
8. Rejection. 
9 Argument. 
ie F Rejection. 
Jan. 9, 1879. Special amd't. 
Jan. 18, 1879. Letter. 
‘eb. 5, 1879. Appealed. 
‘eb. 11, 1879. Ans. to appl. 
il 1.1879. Ex’r’s deen affirmed. 
Apri 20, 1879. Appeal to Com. from dee’ f board, 
July 7,1879. Dec’n of board aff'd by C 


im} g 
Bre WII? aud fer lenvung 
ermenting vats 
Hx d: H. M 
H. M. H 
L500 The complainant then read in rebuttal the depositions of 
W; S. Haines, Frederick M. Ruschhaupt, and William J. 
Seib, and the various publications, exhibits, and stipulations therein 
mentioned or referred to; all which depositions and exhibits are as 
if LI Ws 
f ynpnla )) vil S Ie den / Aoi P, huttal. 
iy | taken in be alt of thi compiainant be for Charles C 
Linthicum, notary public, at his office, in the city of Chicago, on 
he 9th day of October, A. D. 1582, and succeeding days, pursuant 
to-previous notice and consent of parties 
Prese) { | W. Cotzhausen and ‘6. Dyr nforth, for com plain- 
| il i 4 i . - Fi obs lol defendants 
By consent of parties i] objections as to time and plac of taking 
+} deposit yns, and all matters of form as to the manne of certify- 
O and returning the same are Walved, all objections on the 
eround of irrelevanecy, incompetency, and immateriality being, 
: 
however, reserved 
ReEDERICK M. Ruscnuaupt, being duly sworn, testifies 
(). 1. What is your name, age, residence, and occupation ? 
1. My nan s Frederick M. Ruschhaupt; age, 48 years; resi- 
dence, Milwaukee ; occupation, technical and analytical chemist. 
Q. 2. Will you ] inform the court what early studies and en- 
Age} ) followed leading to your present occupation 
. Al [ had | | a most careful preparatory education, | 
| 
: r ‘olytechn Lnstitut _ ae 3 lefeld, Germany. 
ls tf a year; then ! was ngaged in dye Ing 
' ; } ; . : "yy 
Co D ior a uring a Knowledge In practical 
l app ien I studied at Berlin, hearing lectures 
at tne unlvers O} thematies, n itural sciences, and particularly 
chi tt | , then | returned to the Polytechnic Institute, 
Bielefeld here I remained two years; then I resumed my 
studies at the university, at Berlin, in mathematics and natural 
sciences, but parti larly technical and inalytical chemistry. for 
e years in suecession: then | came to‘ America, in 1857: sinee 
LI | have been Clie ciptt 1 in New Y ork and other cities of the 
L/nion as tec | . cai L ch mist. etc 
(). 3. Have you followed that position on the American continent 
ever Silce ¢ 
A. I followed it for six years and a half, at first; then I returned 
to Berlin, being engaged in my profession, and studied and heard 
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ux. 19. 1879. Old.patent withdrawn. 


nprovement in brewing and fermenting for drawing. 
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©. 13. Give us the names of some of the leading hand-books and 
text-books that have been published in Germany covering the art. 
A. There is an old book by Pauple, a book of great importance 


for theoretical as well as practical brewers, published at Prague, 
i794; second edition, 1820-’21. Then are to be named some publica- 


tions of Habich First, a hand-book on the chemistry of beer, 
Leipsic, 1858; next, The Manufacture of Malt, Leipsic, 1879 ; School 
f Brewing, 1859—all published by Habich. ‘Then a course book 
on brewing published by Professor Otto, at Brunswick, con- 
137 tinued by Dr. Karl Lintner, professor of chemistry and 
special chief of the technological division for brewers, dis- 
te., at the Royal Bavarian Agricultural School at Weihen- 
stephan; The Chemistry of Fermentation ; The Art of Brewing and 
Distillation, published by Dr. C. Stahlschmidt at the Royal Poly- 
technic Academy in Berlin; Hand Book of Brewing, by Professor 
L. Von Wagner, professor at the Polytechnical High School, Buda- 
pest, and a member of many foreign scientific societies, published 
at Weimar in 1877—two volumes. 
(). 14. The two books named by you as written by Dr. Lintner, 
and L. Yon Wagner are among the latest of German publications 


| : ail . | . > 
reiating to the art, are they not! 


(. 15. About how many publications altogether, periodicals, text- 
. A t ‘ 

} . ' ’ ‘ + ,* ' . 

| ’ | > . ‘4 ;ay 7 * Wave : ‘ ‘ y '¥% ; 4 ‘ ) ‘ nHrn 

ooks in yarious languages, German, English, and French, are 


' mene a v- ] A Se — ; —— 4 ) 
nere covering this particuiar art: have you anv 1dea: 


& eo 1: - 
8Severait NUund! i, 1 Delleve. 
{ ) gt \r +] _ lsaale ann + rt} |, sav hiinl , ,tin | 
iw. £0. ATC LUC Periodicals and teXt-DOOKS wuich you mentiones 
. tHrantar Laan - ssl tary — ; ' | tot 9 
in particular leading publications relating to the art! 
‘ ry] } 
\. ‘They are, more or les 


().17. What do you say of the German pubiications, especially 
oie cary 7 TT earese " ned a Dr we fs } Ise] y dt | : ’ .** V 

| iJ Willi il », . } .% PivLiIVOTIit ‘ (Ji A « ; Libili Liyiis Use reeane. I’. On 
Wagner, Habich—what is their standing in the brewing art or 


; rs + t a . * 
— moO OT Th ry ‘ : Betare’s lead - nb Oty . 
A mie OL LUCK are, 1Mnaet d, iCaalng pu WICavlons. 


g 
LJ. IS. Are not all of them accepted by the brewing fraternity 
d de as standard works relating to the art—authority ? 

\ | bi li t] \ I 
Q. 19. Now, while such is the case, Mr. Ruschhaupt, can you tell 
whether there is any branch of the brewing trade that is not 
more or less covered by the publications, text-books, and periodicals 


. . 
winwmnhy cy? rotar 
Which VOu reiel 
a 


A. According to my opinion, such publications cover substan- 
« ‘ 
lily all that has Deen a complished In revard LO the art ol brew- 


4 *}i) \ 4 ' : ae ls a , eal ly ; . : 4%» . \ ‘ } 
WW. ZY Whatis the object of publishing, in Hurope and on the 
' | | , ! : - — ~ r 2% 1; . ° ‘ : 
(m L nt ht, this Multiplicity o periodicals relating to the 


object is to make their readers fully acquainted with all 
may be useful for them to know in their respective art; to 
| | articularly all that has been done in im- 
the manufacture of malt and beer. 
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Q. 21. May we take it for granted, Mr. Ruschhaupt, considering 
this great variety of books, periodicals and publications, abroad and 
here, that by the aid of these printed publications we can follow t 
progress of the art from year to vear as it develops‘ 

A. You can; you may take it for granted, decidedly 

Q. 22. The European publications—have they become introduced 
into this country ? 

A. They have, to a great number, particularly those that have 
been published within the past few years 

(). 20. They can be had in any bookseller’s or publis 

A. They can be ordered. ‘The most importan | 
had at any time in the American market, and others, if not on 
hand, can be ordered. 

(). 24. Is it, or 1s It not a fact, Mr. Ru hhaupt, that 


—) 


s 
| : thts: ¢ ea : 
135 latter publications—in Kurope, for 1] Lintner and \ 
. . : ; ’ ‘ ™ ‘ ; . ‘ 9 
Wagner—American periodicals are frequently referr 


7*7 


iiKe your own or Schwartz’ or othe rs 


A. It is 


wf 


OD” . , oe 4 ] i 1s4 ] = 
(). 25. And so, again, the American period 3, edited and pub 
,* " . « » + 
lished on this side of the ocean, are vased, to a reat extent. upon 
t] ey rey? ' ‘] 1} “2 | “7 } ; Liseat? ’ . ; " ; *7 
LIL sUTOpPeall pel lor ici ~ Ana 1) LWLICHLIN . ; ' iit? 


A. hey are. 
. ’ | ~ ’ ] ' ° ; " . 
(). 26. Now, will you please look at thes cs here; the first: 
a German publication by Dn C. Stahliseh nublished at Bi 


’ 


’ . ] . ] Bs 
. ' * | ‘6? .* : 
18638: is that one of the iecading ana stand 3 W ih Vi 
. ' 
lore referred to 
, ¢ } = } = 
A it is one of the leading DOORS. 
no” . eerita Lem , > 1 mca | | ; 
(). 27. Do you know whether it was publis ind aecessib ) 
’ ’ .* . : ° ° ? , ‘ 
\ t ios Y by : ‘ = t » 2c? > bs, ' 
Lhe pubil in tne ordinary course O! tli ris 
hlished an | see 
UIISLICU and at once accessibD ily Olt mroug 


‘) — } th : - ' | , . j . = : 
(). 28. And the same is accepted as a sta | work 
\ iu +) ' arn : ' hy] ta nci , | ‘] 
Tike ha’ Siiltiit is ACCOPvet as a bit? i Sal : : 4 ." , i** / is 
’ ° . 
brads i & CN cist 


aoes appiy to the same ext ni 

Q. 30. They are all standard works and have b 
the market from the time of their publi at 

\ ‘es. sir: and they are found in th 
brewers in this countrys 

Complainant now offers 1n evi lene 

I \ certain publi ition enti led B ' iy i ) - 
tillation.” bv Dr. U. Staischmidt. Berl ® Sle a oft Te wo F 


therefrom, on pages 216 to 222, “'The Ferment f Lager | 


a. . ] _ *> — . : a ‘* , \ 8 > “ i .s ss | ie @ n 7 : e 7+ 
A Lransiation wnereo!r 18 nereto annexed, WIAarKke Om pial nants 


. x7 { 
texbil LN ( 
COMPLAINANT'S EXHIBIT No. ] 
1, cc THN] ‘ j c . . } > > ») 3 }: | . 
i roth Pine fiiov Ul brewing ailG mstillation, »CTILILI, yt) a 
I> ’ + : ary 
By Dr. C. STAHLSCHMIDT. 
a . ; ° ' 99 
L lie Lada r hermentation OT Beer. 
; 2 . ° & pede) 
Pages 216-222 
‘. 
r | :¥ . be ‘ i] ] f — = ] 4] . 5 . i» ** * 
hie period OF time, at the end or which the termented young veel 
. , * , 
Ss transierred to tl aver CaskKs, Gepends upon the degree ot advance- 
: 
’ | . . 3 , 
| ‘ Live it rt} ‘ 1} ? 7 | rec * ss {j iit’ ] Upotl ive LbeTMIDe! Ltrs oO} 
| { | } yy bt ? +7) | i} OWwis seata | Th | } . yr} t} ° 
t i ‘ i ad ie Fete . aiid tif { iy) ! ri i i e i ¥\ ;' 1c] 
; : ; ’ ri ' ’ 
} 4 - + i , | ' ’ * i 
if i> . nme) i +) ntel peer, ri! ‘i W ii Loe] | ie rnten ied it?i eCariy 
: ‘ a _— ' ' : 
CONS tion ric not ? ) nsced for a econsiderah] lengt! ge: 
PL iS Litril (i ' itv UW LT i] CQ IOT “vd CONSICE ra pit Clive Uti {) re, 


' , ° si is a 
in i©C process OF aiter terme htation ev r\ LHINng depends Upon the 
r 
i 


young beer’s retaining enough of the yeast to continue the fermen- 


‘ ea 8 > j “ee . ’ ry : " bs r 
tation till the beer 1s consumed, or to secure the new tormation ol 
x ’ ’ sy tty ’ ¢ '} mtits 

cas [3s tiiit ‘ it eer tiit 


= a : } —_. baie 
Hi nee, winter deers, WHICH are 1lntendas iOT eC@ariyv use, receive | SS 


Qe 
‘e state than the 


7 . 5. ] ] , > cy 1 . . ‘ ] 2% ‘ ;¥ 
veast. or are casked 1n a ciearer and more matul 

4 : ] ’ — 2 ’ es ] ] “) ] ‘) bd 
summer beers, which, on the contrary, are casked 1D a iess mature 


In case the yeast has become too much precipitated in the winter- 
} 


| | | | 
voung beer, and the beer has become too much matured, the re- 


aes , ana . | 1, ee oe = PB . 
quired yeast 18s added 1n the lager CaSKS 1n iorm orf kraeusen beer. 
] . ] 1 » * » ec 
No iess 1mportant in the treatment of wintel and SULNIMe!I beers 
| 7 * | j cy 2 1] . , s OT ? ‘5 : i — 
Is the temperature oI the taver cellars, iol that determines (regulates) 


the PTrOCeSS of fermentation. 
(herefore, as has been previously remarked, the winter beers are 
placed it) the warmest and the summer beers in the cold S| cellars, 
whereby the former are made to ferment more rapidly and the latter 
More slowly. 
139 [In order correctly to understand the lager treatment of the 
various beers, and to comprehend the dfficulties which 
usually attend a properly conducted fermentation, we must under- 
: : 


—— 


f ~~ tian ; ' ‘ar fran 
Stand that the beer 1s a product ot a fermenta ion, Which is far from 
] . n = : Lon on : ] ' . a : 

pelng completed, but is still progressing, and should continue to be 


: : . . — on , S = a : . 
energetic enough to cover the unavoidable loss of ecarbonie acid. 


! 1g 


« 


erefiore, 1n young beer ther must continue to be Ol) hand il 


Nee are 
ond 
“ 


j 6 & > ] ‘ s+ 4 ; : , 1) 
quantity of sugar, sumeient not only to sustaln the fermentation 
, 
lus at the time 
tan ’ 17 : :) vy ; sar} , +} y Ly | : ‘ 7 | . ; itt , 
OF CONSUMption, Upon which the agreeavdie taste OF the beer materially 


‘ 
. wie tl = . >» ’ ” ] by) ; - r a | | ; Le | 
Ulitii tHe DCeP IS CONSUUICA MUL AalsO LO YVleid a SUrp 


Very often it is impossible to maintain a proper equilibrium 
between the loss of carbonic acid and its reproduction ; it may 
aiways be presumed that in the after fermentation more carbonic 
acid is produced than is lost, and that hence a surplus is always 


created, which appears in the form of free carbonic acid. If now it 
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2 rHE NEW PROCESS FERMENTATION CO. YS. 
asks. In the first beginning the distribution of the young beer 
iKeS place more ir puel tly, until the casks are half filled : thence- 
h only after intervals of 4 to 8 days The fact that expe- 
nee has taught that the fermentation is slowest In half-filled casks 
course leads to the conclusion that the last filling of the casks 
ist not vecur until a point of time not too far removed from the 
e the beer is to be consumed. That interval may be the longer 
1 proportio is the temperature of the ceilar is lower and the 

arger the casks ar 
Che distribution of the young beer must take place in such man- 
ner that the bee) 11) Cconseq uence of the slow fermentation, is kept 
bid and is not clarified. Upon this also depends the quantity to 
added from time to time, as well as upon the te mperature ot the 
lar. It is hardly necessary to state that those casks which are to 
used first must also be first filled, nor ean the number of days 
be stated in advance within which a cask should be filled. 

14] Ordinarily the last adding of the VOoung beer Is done four 


ley) + | | .a? Oma rhay 
yr 1s C] rqdone bile OTOWN loam whi} 
} 1] } } r =. . : ? 
' . - ivy . . ' 
j ] . | iJ \ SULUPTIK ING Liif Sidcit 
, , 
IS Careiuily renioved, and thereupon 
.* ’ ’ lee } 4] : 
st process of fling and the bu 
4 
- t, } a Qo porcri?i ' i Fy +} " ; ? } ryt } 
reigl PCY UidteUd Vy iif CONSUIN Ptiol 
e } 7 . 
PCeSSHATY ce \V tli | iorm iLIOnN Ol [ 
} } } } 
i ’ ‘ ? ’ 
or-hnoie by Lhe last stave of the ferment: 


tire period of filling may be extended 


weeks prior to the time of usin 


‘7 


1] months. 
But 1 


; 
hops were used. where by the 


_ ‘ wh i m7 9 } 
Hit} OWe tO IOUT WeeKS petore Lone Pel 


I is drawn off, 


thie beer: the en- 
over the prec ding three to 


ager fermentation 1s mate- 


ally retarded. Hence, it 1s obviously within the power of the 
brewer to have his beer fully perfected within a longer or shorter 
iod of time, according to the demand. Upon the whole, the care 
1 treatment of lager beer are similar to those of kraeusen beer, 
h the exc tion that with tl former, instead of using kraeusen 
r for filllng, young beer is used which has passed beyond the 
we ol violent rer ntation 
What kraeusen beer is required to accomplish in a few days with 
‘aught beer is brought about in months of time with lager beer by 
ling with ys bee! - 
When the last young beer is added the lager casks should be 
led so as to leave a space of a half tun, so that in the last stage of 
main ferment n which takes place in the casks, and which js 
e also called vreifen) of the beer, no beer is expelled by the 
t brown foam thereby produced. After a few days this last fer- 
ntation is ended, the yeast is precipitated to the bottom, and the 
VEL TIS become cot )plet | clarified, and the foam is formed 
»a comparatively solid covering on the service. There Upon the 


and while this 
ch arises either spontane- 
sof the ecask with a ham- 
the casks are bung dd. 


neiIng—v. Cu. the time re quired 


of thre beer. and it is not 
he hood of foam about the 


is completed, because 
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: ~_ } iene, eset s} : 
this lermentation does not progress With the energy as Is the case 
. is | . . ne i - } a4 . » ° 
with araugiit eer, and because, In this saLLeP Case, the CUrVONHIC 
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- —_ , ; } | Sher on I ] 
acld thus generated should be Wholly retained In the ocer. 
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ed 
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ee 


mn case, aiter the Casks are qulte filed, they are, howevy 
by) ; r : a . ‘51 : + | i; , : | ] , = 

unged at ail,or not until altel awhile.then a fine white nood OF foam 
is likewise formed by the slowly, progressing lager fermentation, a 
el ld be | hee 3 ale 

should Tf LOOSeLY itis rived, or il Valve-bDung 

1 : } } ’ ‘1 . . . ' . ‘ : 

should ve USeUd., Lhen, instead Of @lving the veer, 1n this case, tne 


. } . ; i . 
‘ . : ; + & a : a " ‘ . . ‘ } . 
equired effervescence in the lage} CasksS DY pertect bungin 
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requently gone, which requires the more time the older the ber r 


] 

' : , ' . . 
; ' P mur | ; ‘ oc? 
has pecome, and may iast one to three weeks, the etfervescence 1s 


‘ta, | bia | , P 
drawn olf into Lup-Kegs DY DUHngINEG and resting the kegs : 
} . j . } } ’ : 
in LiKE WANNer, as the required eth &rvesceli caih oe proaucea it} 
ae : a ill , ’ . +} A ses . ’ " t : t ' 
agraughbt veer vy the addition ol kraeusen veer, SO aver veer, WICH 
hy i} } | + 1) fey ,Ort | : ’ ty t ] :} + | ' ; 
bas AUVs Cui LOO Lal il CrIiechnuatlon ( Lreacved ll bil ie 
i 4] ? t , ’ . 
Kegs With young beer and then bunged Lhis purp Cl 
‘ 
" : . " 
OLULIONS OF Sugar MAV even ve INntrodu Laie cre] iISkKS LO 
| ’ " 
" ; 
eed th beer therewith. as it wer hn LO m Lain the ter- 
, ’ ; 
mMmenvatlol whereby sometimes considel Smav ve prevented 
a 
. certain publi ition, entitier \ i O} el reWiLIIe, uy 
—~ a cleals “A Wa \V nar 12°" } son OT 
Prof. Ladislaus Von Waener. Wiemar. 1877 | otfers to read there- 
x Te) ms | ' : hy . , H 
rom J puaives iLZ0 LO ‘ } Haste l} lit \ i i iit HtaLiol a (i 
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, :' . , 
' ‘ ig t “14 ; 
( aril Lit cl Lransia Ol} whereol ’ ; i \ f ® It) ,CU 
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COMPLAINANTS EXH 2 
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Hla ening the i fle kermen Aa ( 
mm « a se 
Pages iZo A, 
’ ’ , } * } 
“Teo Meller. a mechanic of Ludw the-Rh 
; ] | ‘ 1] } ' ’ ! 
( nstrucread Wha Is eared a VUNG Li > 
1 > i bos oon f , { ] ’ : 1% ’ f 
CeLleratl rit? i CLlAPIL\ eee L}i DCC! chiitl ’ ~ ~ - 
1] ar P es 
Miiyvy employed In Many OVUPreweries ) : iis a 
beer. assoon asracked from rermentng tt KS.iS Du 
: > | Po - 
pressure OT pure CATVONITC AaCla ‘Friis, As ~ ' ; CO\Wit iti Lit yf . we 
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° . _ . : wry stain 2 "covypear <) ’ | st 17 if “ i c*syyey 
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- . ‘ a . . : . 
close attention must be paid to the tim \\ mn tne veer ripens, as 
. 
‘ ’ } } ’ t . } + 
. * . ‘ " . : } ryvs ; ryt icy / 
otherwise the casks burst and the beer becomes over-bunged > 
] ] ; : } 
i ’ ’ ’ : : 
Meller’s process the casks of any parti . or of e enti 
} : 4] i] ; 
cellar. are connected with each other and | | 
ys y : yruy T ® Pure rarbon) > NIC ‘ve . . ’ r by rg | | | ; | 
wis VWeCVeCPALOP, Lilt tal RPAPLL ILS . it] BF cl i* 
» tha | . liately t | | | 
Upotl Like DCC PMmMea lave Ly U po ' Liat ‘ ~ ' ~ » ‘ 
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d LOG ; erican Beer Brewer,” by 
A. Sehwartz. New ) ork June, 1878. and offers to read therefrom an 
article on “ bunging by Means of Carbonie Acid Gas,” a translation 
whereof is hereto annexed. marked ‘ Complainant sh xhibit No. 4.” 
COMPLAINANTS Exuipit No. 4. 
(from “The American Beer Brewer,’ New York, June, 1878.) 
By A. SCHWARTZ. 
ee Bunging by Mi riis of f arhonic Arid (Jas.” 


The by) ceT 7 huncine , i” st] ray ‘ge | ie ; TA lec T¢ ] 1 Bas 
ihe ODI wi (}i Plaid it ‘ i VW ie il KNOWN a li iS LTi ve rae {) UPINGD 
about a greater accumulation ol the carbonic acid gas venerated lth 


the after fermentation and LO ll part to the beer about to be di ‘awn 


off more effervescence 
TY] l4 " : , , a :] . . . : 2 ‘ . . ‘ : 
ne Mait extract gained 1n the Proeess Ol rewlhy IS GeCOM Poses 
into earboniec acid and aleohol by means of the veast Operating as 


ry.) } . } a> : 1 : F P ; ‘ 
he more the fermentation of the beer wort progresses, and the 


higher the degree of fermentation, the more extract will be consume . 
Eig a ee + ¥- ’ 
by this chemical process Of Gecomposition and the oreatel will be 
+} suite al RS Eee ss 
bone product Oo] carbone acid and alconol. 
TY} » — | — , . — +} i nr “TY 75) I 7 tha : . . } 7 Lh ba 
mere 1S, bhOWeVeP, Ill this a VISLDI¢ ImMit—-LODAL Is. Wwe can opserve 
] c "ae i —e _ ‘ “es 
Lhe progress Ol Lue fermentation, and can determine by certain 
} — eee - ' 
physical phenomena vhich obtrude thems ives Upon a pract tical 


Mell Lie f rmentation proper, Or malh fermen- 


oe i] ’ 7) . a : ; ] ° . — > ‘ . ‘ ; anit : 
But still the fermentation of the wort continues, and with lit the 


further decomposition of this extract,in such a manner that we 
Cannot purrs this pro CSS throughout ILS ( ntire Progress by external 
observation, and can determine it only by the use of exact and sen- 
sitive gauging instruments 


The duration of the entire process of fermentation depends upon 
streneth QO] the heer wort 
, the quality and quantity 
of the settine Vi ast which is : ap phi ed. and upon the tem pel ‘ature at 


ae. } } ’ ; 
whonich the termentation Is conduc ted. 


A low Lem pe rature exerts it ~ l! uence, not only upon the multi- 


a2 . , ] : . : . 
pDilcavlon ot the eas Ye “tor result. Upon the decomposl- 
tion of the beer wort, upon the siower generation ol carbonic ~< 


9 medium f for the latte 1p 
that it prevents its escape and retains it in the beer. 

| ) id is chemically bound in 
the hes r for i only suspended mechanieally and retained in the 
ill Mien i ai cian aaa Reet eee By being chemically 
Deel UD aAiow te 1] erature, 1S not Ve Laecaed. >\ being ¢ em1ca \ 
ound we mean a union ¥ hich the earbonic acid has formed with 
l substance. and which it maintains until it 


i cy] . 4 <y .% ‘ + ; 
cas. but it also acts as a mighty bindin 


od 


oa tas 
some other solid or |i qul 
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therefrom by some other more poOwWweriu acid or by other 
physical influences, such as heat 


[ am decidedly of the opinion t 


i] . ; iil LU ent rs 
into no chemical union with the bee that if 


- 
* 


r; that itis but tem) 

] +4 rarily absor!| ed in form of vas DY Loe s lid subst inces ¢ yn- 
tained in the beer, to wit, dextrine, gum,and particles of pro- 

telne, and relinquishes this loose com! 


il ene avaliti and ‘ u S 
under the influence of heat and motion. 
In t! 


e course of the ehe mi “rl cl 
of the eer wort he at Is pr hnerave Uti IVOLY a ] avold- 
able escape of carbonic acid in the format if kr: Thi 


- 
—s 


i 
’ 
’ 
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| ae O] KrACUSECTH ‘this 
} — roanarahia 1 At ' , wath, af 
oss, however, 1s SO ThnCcOonslaeravie Ill COM] sO With the Constant 
.) ’ T : t 1 ‘ ay 
new generation ol this gas Lhat 


may be I t Out of 


view, Inasmuch as no Is cons nees 
flattening of the beer, ean result from } 

Llowever. as Soon as the formation of tl ‘Kraeusen Is OVeP, 
and these recede, the then still fermenting rt should be brought 
to the lowest possible temperature, in order to prevent the escap 
of the carbonic acid, and to facilitate its complete absorption in thi 
beer. 

After the main fermentation is completed, our beers are transferred 
into a8 r canis (anger beer) or, Into v 


' 


4 : What are calied ~ run CASAS 
B 
te eh 1K ay 


ies heen ese nl alee hei the wlan ead 
ne imger veers WHICH Aare Drewed ss Wit) ure KrACUSCGU 
in February or March, and after they have either sponta : 
peqoun clear, or have become cClarimed | ans oO! ~ 
fie | ??\ ‘ » ] | ; 
fining (“schoene”), they are bunged and 
“Many brewers treat this lager bee eer, pump I ) 
' ' 
AVings CaSKS, MIX ll with a portion oO ae iN - 
a4 r | : . } ’ ] ’ ' ;% ‘ ’ 
Lb. hese VCCrs, as likewlse the PChHens ' wile qarawh I1nhto 
: mack ' oct A | 7 wold vs 
shavl 1} Lam Ae, Aare rietae LO WoOoOTR \ Js | ‘Fy Qi ‘Fy i 
. , , ' , 
uke aidan -which Is attended WIL! C1088 O1 | , 
carbonic acid and other matter—ts ad nt | 
| , 


’ . ’ , 
: ’ ' : y — 
: ’ . 
’ ; . . 
] WILHS cil) ‘i this \\ isc ()}i bch ht} ‘ . ' 
: | + | ; } ’ 
1S] ha < zz ;¢*s mLed LO), rive Lis j | ~ 
TY n t| a os ea, | : ] " 
‘ ‘i. > - i} t crt rial Sit Ff ‘ ss 
Lit reCcLiechi ‘ Venst soon been to \ ) 
' P . : : 4] 
raplad generation ol carbonie acid thal 
v | sh | ~~ I] ’ ‘7 f , “BT 
Wilichl al Strong, O} cre KPACUSCU 
. . } 
It is self evident that in all these op \ 
should co-operate; cold cellars are a nec he r 
, 7 
wanting, very unpleasant disturbances o 
= ’ 
: 
1] 1] ; + on As ; : . j ' 
he excellent Construction oO] {) Ve SEC ci | 
’ c 1 7 
por ite riddtl ti L CieSIT ta tea Ti eae) reyity ’ 
’ . | | : ? | ’ } , ’ r ; : 
be il il  ' biel Vf COLLTIUDULCO Piette 4ri it ‘ ' ‘ 
- ; ; : } i. 
Lhe cellar, a i enabie us to secure WILD ( 
’ ? 
suc siul results 


. ‘ 


peatealy recommended the drawing off beers kept 1 | vor, @ | 
ellars (below 40° R.) without first being bu |, bee wl 
1 S—298 
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VV irever, WHI] [ Linu | have the same ellervescencs and Is 
’ ’ i7 
reaqdy to be racked OTT at anv time 
° y ; . " as . .* *% ryut ’ : ; > 
Neither Is an overbunyving possible. he cleansing of the 
’ , 7} 7 . . ae ? , 
CAaSKS VDeECOMeS WHOLLY UNNeCessaryv, aS Well ON the outel Sides as be- 
ioW thelr bed (where DY OVverhowage Without this apparat is sour 
Ime and mould Ingvus are belng tormed), as by was lng and 
] . , 1 . | + | 7 ; ;* ’ ; { 1] " > 9 ‘ ’ tele } la 
Cie@anlhne all iii s¢ i tne temperature Of the cellar Is Unavoldavdtl 


LOIS PTICVOUS eV1i IS also ODVIALed DY) the apparatus, and bus hy labor 


i AVEC 
>" | ’ : ’ 
) SSiUiIp much veer LIS apparatus IS INdaiIspens- 
} } , . 
\) lt) | Mm at anv time to rack ott as mueh pcer as 
| - | ] . 
Is re urea bother their heads about the DUnLINE oO! 


Or oy i 
‘ : P ’ P , , j } : } ] 
Unto se | vhio beer themselves or supply bottlers 
se | 
LOIS a] ILmMost nNportal as 1b enabies tnem, 1n a 
, 

a a i . » i | »+ 24 : cy § ] - ‘7 ’ crpitie 

‘ee ri vill _ ‘ j : \\ ‘ SeAe t™iil Ni cit is il Liiii 
es 4 ‘7 . i] + | "Lae mC } te hottle 
Cie L ©Cilf VCs ij ' I (US Lif KPACUSCHI cure LLIC 
| , ) } } } 
eiares — \i l i> ‘ ~ ’ nem Dot ied beet Cul Ly made 
| | 
, . 
I c<CeDp |] [ 2sW ~ QO rmCTOr it DecomMes turbid ind thre 
i> } . ’ } 
rasteul proces ne last f the beer is nipaired) be- 
comes superi in th racusen process, in consequence ol thi 
; : 

r¢ ut oft eer.a large percentage ol 

ere j ; y ; i nd ‘ s iit I ‘ <i ‘ }) Ut L< 

, ; | i } Ba ] ; 
sugar is u 33 ed: all of which, by this apparatus, Is 
+} ’ ’ ’ , ’ > a | x ' » * i} 7 : he ? } ; « ~ 
cLy' ' : ‘ ‘ oe PY «ch MUS bilis bial Is renacred 1hpossl- 
a 
Di pel yesceen ; secured dasaving of malts 
+} 4 ; 
Cit ' ‘ 
, ’ 

Man | ves are substa ited the processes men- 
+4 . ; . + | . , ; + | } . 
blIonedad Db I ‘ i Wil ¢] il j iC] Sil QO] iit pecr 15 
} | ’ ’ ’ " ] in fl a ye ‘} orl ‘}, l, ‘<>. 
e2ea' ci Le ‘ ; ~ bane = ; so ij rt iti it OUCT) vit (ura 

’ 
; ' , . ; 

DLIILV OF tT Det mn tne SKS 1S COHSIGeravly LMereased VY the 
® + ~ ; ; . 7 j y ) ; 
pressure ¢ t Cia as, Vt Like itter DY no means can 
exert any iniiu Con the GQUraADTIILV OFT thie be r while tn tra ISpor- 

PaLion 

‘} . ao | | ] _ ] -- 

\\ eus rs WI n toe SHAVINGS CAaASKS, NOL ONLY 1Nn 

’ } i 
ra ) e the redient of extract—to infuse more Iife (effler- 

~ | 1? bivad le ’ ; ’ ’ ') | ’ +} } | 2 
\ ‘ ; ‘ ‘ [ ‘ei ‘ p j j Cyr cat ‘ UIVCAC Li Lit ‘ iriiy 

y\?7 ? ; ’ : 7 t ’ } | + | 
si 7 , i i? Y i Ni cal ‘ i PmisSititl las wvtit 

P P ’ 
peers, tO WhICD , @ ne apparatus 1S app ed, do not overtlow 
bam han 6 Bee mas lded. it ia queationable if all kind eee 
t i iat 7 ; ~ ‘ i‘ oa a ‘ij few LLP Lich Lit | aii KLIS L)i i od 
i 
" ’ r r | 7 i) ’ r?ipriscy nm | : S 1)S] oI wit! BE ? cy 
’ i ‘ Piil ) | bse, Lae’ 6S atvii't cl i lili. i i till op 
, tes) ( ) : I not , t} ot leae wnt of 
ere! ii big Le at? Litt (Tequ\ Lila ct JA LOU Tit i 
, , 5 + 
' ; ; Ve y} i } . ° ‘ ’ ' . 
KPa SCii Mv red to accomplish the purpose ol permanently 
securing the eiervescence DY means OI the pressure ol ecarbonie aeld 
‘ i 
cy 
. . ’ , . . ; . © 
; ye .? + ’ > ; ;y> . 4 7 : : ; . cr ® 
n reply to a remark | made in the last issue ol! this paper, to the 
‘ . 
“a , : — 
weve. 1 ‘y7 ? ‘ : ‘a7 } vv : ’ : »% 7 ’ . \ . 
ClIC@CL LIA peat OF putting up this apparatus was too hich. Mr. 
i i i . so 
1) ‘| ' - , } i | - ;, ae A es 
Dbarthnoliomat rites i@ tLonabt bine ipparatus 1s very CODYpPachs) and 
obstantialls tructed. and that the disbursements incident 
5 hymeat ‘ = ii AL LRU, Gilli Lila! Lil CJISUUPTSCIICLLUS rnciae l} 
. A’? 4] 4 » ’ — : = \ ’ +] | - ’ 
iti pnereto are very consideradbdile. Nevertneiess, elleve that 
J. . é 
| r7 ’ ; ’ of t ; = : 7; " 
the latte are ehit iy out OF proportion LO 1,430 LOTUIeP., such 
lex. * 
——— 
_— —_— - — 
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FERMENTATION CO. VS, 


a : ] . , : » > 5 Z ] : | : . . » a 4 ’ > 
mad practical use oO} this apparatus, and has Ad hieved very favor- 
: , , : + 
able results by lt 


Now, Inasmui h as our treatment of her " differs from that practiced 
: ig the apparatus to things 
é xisting here to modify its application. Our beers are “ kraeused ; ” 
by the kraeusen not only is the ingredient of extract increased, but 
such considerable quantities of yeast, all of the utmost vitality, are 


- ] — l. | - — . a oA . : 4, . a a : 
brought into the beer that its after fermentation. especially in) 


—— 


’ ‘ . } ] ] ] | > , 
Shavings CasSkKs, 18 very mucn accelerated, and the carbonie acid gas 
} ] - ee | a 2 } ; ah. a. 2... ’ 
ean be developed more rapidly and 1n larger quantities. Chis tur- 
. : . | 


bul nt. aeveiopment ol carbonic acid Gas lh iarge quantities makes 


anal , } ,] | » |) 
Lone artiil | production oF 1t dispensable, whilst on the other han 
(fs . : +? . ] > Ls oe : . .< ’ es . 
In Germany it seems to become necessary to Impregnate very flat 
“ . * 
, ? , 7 , . . + . . . 
ruh beer or lager beer, when designed for immediate sale, with 


1] } } } : } ] 


artincially produced carbonic acid gas under hydrostatic pressure. 
: } ’ } 
he directions given by the patentee or his agents for the proper 
. wt ‘7 “7 ae ry _ 1] i's! : ryt} a t} H ‘| ld 
List OO] Lit appaPrat i bicA V& ho Universal adppimcavion., © \\ iV wou + 


| y 7 ‘ | ‘ ° ] + » i +* : ° ° 
make USEC OI It, MUStL DeESLOW A lenethy and attentive study, not SO 
’ : ’ : ! ! . ] : : } a) : , 
much upon thi apparatus as upon the bee! to be treated by this new 
| a . 
method. Here the order is: Pay close attention how much kraeusen 
y ' ] ] 
+ ’ ’ ‘ ’ . 
1) Cl ‘ i LAKE Wilel) Li | if ana when LO appiy the apparacus 
a 
on , ] - ‘ , - } me . = . ‘ 
NOUN snort Of a deel niiornmil brewed can vield Satistactory re- 
{ 
=| is i) LT) 2, ij tres Ln cil 
[he great advantages of the apparatus can no longer be denied. 
gg sy ’ 4 ’ 7 > Hd ~~ > > } 17 Co metetaat 1 ‘ : : r 7 ‘ : - 
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1Ds THE NEW PROCESS FERMENTATION CO. VS. 


(). 101. Have you examined the Hicks patent, Dietrichsen pate nt, 
atent, Schlaudemann patent, Straub patent, Frank Fehr 
patent, and Pfaudler patent if 

A. Several of them I have examined, others not. 

Q. 102. Have vou seen or found anything in any of them which 
you examined that would seem to anticipate or detract from the in- 
vention of Meller and Hofmann, as testified to by you before? 


; 


A. | have not. 
Cross- xamination by Mr. Jacobs: 


162 X Q. 1. Are you the Fred. Ruschhaupt advertised by the 
New Process Fermentation Co. in a circular issued over the 

printed signature of Otto Zweitusch as one of the company’s experts 

and scientific advisers ? 

A. Il am. 

X Q. 2. How long have you been in the employ of that com- 


any 

A. I have only been 1n its employ as an expert in several patent 
cases. 

xX (J. 2. In what cases by sides this One have you been employed 
as an expert by the complainant ? , 
A. In the Baltz case (Philadelphia), the Mulhauser case (Balti- 
; and LOIS case 
X Q. 4. Do you know anything about any suits brought by the 
complainant in Milwaukee or the suit brought against Schlaude- 
mann, of Decatur, IIl.? 

A. | have only heard of them, but know nothing concerning 


Xx \). 5. Don't you know that shavings casks have been used In 
the United States for the last twenty years ? 


A. 
X Q. 6. Do you not know that the regulation of carbonic acid 
bp‘ in such casks DY automatic devices was described in standard 
works on brewing before the year 1860? 

A. I know that such devices had been described in standard 

‘ks before 1860, but I do not know that shavings casks had been 
used before that time. 

X J. F Don’t you know that the fermentation of heer had been 
regulated in fermenting casks by automatic devices in Germany 


‘ 

3 aan . is ee — ' ,* crt . oe : 
A. | know nothing about the regulation of fermentation recom- 
mended by such devices before that year; | only read in Looks and 
eriodicals that they were recommended for preventing the bursting 


O Say, the expanding pressure of the carbonic 
vas was utilized; that of its own foree it would overcome a re- 
sistance and escape until the pressure of the gas in the cask became 
less than the resisting forces 


A. That is correct. 
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164 THE NEW PROCESS FERMENTATION CO. VS. 


it position, do you find in that ap- 


X (). di. Do you also find One OF More closed vats for holding 
beer during fermentation 

A. I do. 7 
X Q. 72. Do you further find a pipe leading from these 


167 clos d Vats for discharging gases into Lhne water contained 11) 


y <> ; . j ] } } 4 . ic °<“ ‘ 
\ WW. 40. Do you fturthel find that tnese closed ft rmenting vats 


} ef } P - L.] , »| 
are so Connected With each other by sultabik Pipes and cocks that 
the surplus @as arising during fermentation Ih the one may be dis- 
+ € . 
, +) 


74. What office does the water in the tank shown In this eir- 
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; : 
‘ cn } } ' 
Fa. lf produces a recuiation ol pressure Inside the closed Vats or 
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, j | ee 6A OF i fanart : roa 
mann patent, dated May 20, 1879, do you find in the apparatus there 
’ ’ , a ; 
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\. lfinda ey r -you might eall it a tank—I find a evlinder 
, . , ° 
TOrmMmMe PSE | te CO i]  ——=£ ‘OLLI 7 wiiter | ( rial 
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A Q. 76 What is that ecertaln helignt required by Line Ciier ali 
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' ; | | } 
Hofmann patent of which you speak 
‘ ; ee } } an : 
A. It isa column of water which will resist a pressure of about 
os 
seven pounds to the square inch. 
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oases 1nto U er contained in the tank 
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\ Wha severa isks sald to contain beer 1n the last stage ol 
: 11 ! “2 
rermentation With pipes connected 1h such manner as you describe 
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, 4 i i Be ty ’ 
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| @ pipes and cocks that the sur- 
ie ermentation 1n one may be discharged Into 


] 
I 


k perform when 
4 i | j ~ ict ut wil cLiilt ‘ rs s7i' ule Ili SUCII CIUSCt CTiyi¢ 1} LiiS* 


a ie a) ee Pee fe f | Ee pane ge a er : 
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X Q. 3. Have you ever: used any other self-regulating apparatus 
except Meller and Hofmann’s 

A. No. 

X Q. 4. And. you don’t know anything about any other self- 
regulating apparatus s, do you? 


A. I have not worked with any, but I have seen the Zweitusech 
. ) 
? 


/ 


— 


+) 


X (J. 5. How did th \ work 
A. I have not worked with any of them and could not tell you. 
x \). 6. Liow long have shavings casks been used in American 
breweries ‘ 

A. In so faras | rem mober, it 1s how for seventeen to elghteen 


; 


? 
bi 
174 XQ. 7. When did you go into the army 
ba a 


X @. 8. In what breweries had you worked before you went into 


the army ? 

A. I worked in Huck’s, Lions: before that in Detroit. Huck 
used thie shavings easks. The othe I's did not. 

XQ. 9. Have you ever heard of Henry Shlaudeman’s automatic 


bunging apparatus ¢ 
| have never seen it, but. have heard of it. 
F lO. Have you ever heard of the Hicks automatie bung ! 


, } z 
Not to my best. recollection. 


A. 
et 
A. 

Ri dire CT examination: 


Rk. D. Q. 1. Have you ever heard of bungs being used to prevent 


’ } ° 4 ; } . . 
he bursting of the casks or to vuard AVALUSI overbunging ol the 


a. Were not at times vents or safetv-valves or air-pumps 
hile the casks were bung d Or the beer drawn ofl f 
A Yes: | recollect that Atl Hueck’s. about LSOO, when the bung 


, " : : So " ; .% . . ’ y } ° | 
Was pul lili We G1a pur Ol) all aulP-splyot Ol} LOp ul the eask, so that 


the tight bung@ need not be loosened. I think also about the vear 
1866 air-pumps came in use for racking off the beer. I did hear of 
others of a similar nature, and read of them at times in brewing 
ne] odie Lis hut i never used them 


W. J. SELB. 


STATE OF ILLINOIS, } 
(ook County, . 


l, Charles C. Linthicum, a notary public in and for said county, 
in the State aforesaid, hereby certify that all the proceedings afore- 
id were had as stated in the cause named in the caption hereto; 
at | was attended by the counsel named in said caption at the 
ime and place thereii stated, and by the witnesses, Frederick M. 
aupt and William J. Seib, who were of sound mind and law- 
ful age; that said witnesses were first duly sworn to testify the 
truth, the whole truth, and nothing but the truth in said cause; that 
their depositions were reduced to writing in their presence and from 
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Q. 7. Have you familiarized yourself with the chemical side of 
Me process as practiced in th IS country ‘4 


be as practiced in this country, partly by observation in 
various breweries, partly by reading ae upon the subject, partly 
by experiments conducted be oes laboratory. 


Q. 5. Has your observation and study extended to what might 
be called the theory of fermentation ? 


A. The whol subje t of fermentation, bot h theoretical and ‘prac- 
. oe , “, { ee 7 , 
tical, is one of the greatest importance in chemistry, and I have, 
therefore, given much time to its study and observation. 


©. 9. What are the main stages of fermentation in the process of 


cing beer? Are they distinguished by any particular terms or 
names; if so, what? 

A. ‘The sweet wort mixed with the yeast undergoes a rapid fer- 

mentation in Open Vi ats, which is frequently called the chief 
176 or main fermentation. After this has subsided the beer is 

drawn ofl into storage or ruh casks. closed or nearly closed, 
In which cl slow ern ntation continues, which Is sometimes called 
the after fermentation. From these casks the beer is drawn into 
what are known as shavings casks, freshly fermented beer is added, 
and a lively fermentation is thus set up. This stage is frequently 
called the kraeusen stage in shavings casks. 

(). 10. Can you shortly explain to us how the beer in the storage 
or ruh casks was treated prior to the introduction of shavings casks 
proper in the course of the after fermentation to which you allude? 

A. In the ruh easks the beer was allowed to remain at a low tem- 
perature for a number of weeks or months, during which time a very 
slow fermentation took place and various chemical changes were 
produc d in the beer. Most of the yeast Was deposited, and the beer 
itself, while it became more highly alcoholic, gradually grew flat 
through the escape from it of the carbonic acid gas. Before draw- 
ing off the beer for use, in order that it might be charged with an 
excess of carbonie acid | FAs to give it lif and a pl asant taste, it was 
the custom to bung a cask up, by which any further generated car- 
bonic acid gas was Mase in the beer, giving it the desired effer- 
Vi — qu ra | iliti CS. 

11. When drawn off into ruh casks ‘was there any material dif- 
ee in treating lager or young beer? If so, will you shortly 
allude to it? 

A. In the treatment of lager beer in the ruh casks the fermented 
wort was added, usually in portions, a little at a time, so that at no 
time was there a very rapid fermentation in these ruh easks; but in 
the { reatment of young beer it was added or was placed in the ruh 
casks all he fermentation which took place was much 
more lively. 

(). 12. How did such more lively fermentation with young beer 
manifest itself? 

A. There was a considerable development of carbonic acid gas, 
much foam was often produced, and not infrequently there would 
be, therefore, some overflowing of the cask. 


at once, and [ 


eve | have familiarized _— with the chemistry of 


-— 


i ama Ean * 
et. Binet - e 
a - rc a 


- 


MAGDALENA MAUS ET Al Lio 


Q. 13. The casks were generally kept rather full so that such over 
flowage during the first time should take place, were they not? 
A. This was frequently done in order that the beer | 


itseli—somewhat at least—bvy this overflowag 


(). 14. Leaving out of mind now entirely the treatment of lager bi 

“ | . ’ ’ ; : " , 
which ft understand has been discarded almos together in t 
country, and confining our attention to the treatment of you 


prior to the introduction of shavings casks proper and the addit 


. J ? ° . *% } 
of kraeusen, what were the leading objects sought to be obtained 
treating the beer as you stated? 
rar . . ] ae . . } 
A. ‘There were two objects largely in view ne, the develop: 
] } — ; . j ] ”- i] j i] 
by slow fermentation, of alcohol, various « nd otl vr 
: ] , | ] : ; ‘ | = | 
principals ; and, second, the clarification Ol the veer i | 
' : . a 


OvVel flowas 


ve Lnat as Db en previously referred LO iO] SCLLIINYG I 
’ } ‘ : . 
overhiowage naturally would precede bne Cciaril Lion ' 


em 
‘ 


: . i 
seutimng, lor as long as carbonic acid ras Was ing gy 
ie eee A 1? 1 anes | 
qducing overtiowage, it vould be ditheult ior bli pul { 


to the bottom of the cask, being kept stirred up by the giving 


(). 15. What was the object of bunging to which you refel 


). 
\ Ty 7S : . q . } } 4 . j j 
A. ne object Of DUNgINgG the casks was to cau Lie retention In 
} } : ° ) } : 
the beer of the carbonic acid fas, Which Was Si VCTNY 
(4 given off, and thus give life and effervescing qualities 
beverage. 
; ‘ ’ ° 7 ° 
(). 16. At what time, auring the treatment 1 Orage CaSKSs, Was 
? . | 7 ; . ’ ‘, 
such DUNGLDY resorted LO: 
\ ¥ v4 _ i] * > ee »| ‘ f } ' ’ 
4A. OWard LLe very ciose OI the storavct i 
subsided. 
vas , - 3 — - : 
@. 17. What kind of bungs were originally used for such purpos 
a , ‘ i i 
\ tisht bung was first used 
’ } 
(). 18. Were there any inconveniences, di vers t! 
_ , ’ 
manitested Lnemseives to the obrewe!l wh Cc sf cy i ‘ i 
, 9 } 
ising the tight bung { so, shortly expla 
A. ‘There were inconveniences attending much gas 
was generated within the casks the latter m ta Irst irol 
pressure. Again, In drawing off the beer fr sks thus bung 
_ | ’ ; ~ . . - Ll. | 7‘ s5 s '% : »iet _ 
a violent escape of gas was liable to ensue, which would cause an 
Uprising of the sediment from the bottom of th SK, 
aide ae ee ‘hid 
way render the beer turbid. 
( ry : . . . : | : . , i a j . 
(). 19. What improvements In the tormer m C OL Ut | . 
. . ‘fn ’ } | j ‘ j 
Ing were made, li you know, to remedy thes is aerectS and 


? 


drawbacks ? 
re , ’ ’ ’ P P 
A. l'o remedy tnese defects etiorts were m eve. to 


stitute for the tight bung various devices W lid allow 

excess of gas to escape 1n case the integrity of the barrel was thr 

ened. bungs with elastic bands, or charg | ' 

suggested LO accomplish this object. so. in ier 1 prevent 

stirring up of the sediment from the bottom _of t! sks wl | 
| 


beer was being drawn off, it was proposed to force air into the casks, 
in this Way keeping up the pressure and there! preventing a too 
violent escape of the carbonic acid. 
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Q. 20. By what means, Professor, was air forced into the casks ? 

A. Usually by means of air-pumps 

Q. 21. How applied or used ? 

A. It could be applied and used either in connection with the 
bung, or separately, according to the will of the brewer. 

Q. 22. | understand that within the last fifteen years, especially 


on the American continent, the use o f shavings casks has been rather 


¢ 


generally resorted to. Will you please to explain in what manner 
and for what purpose—what the leading object was—in so using 


shavings casks instead of continuing the treatment of beer in ruh 
ks, asof old ? 

A. In order to reduce the time of the preparation of beer for the 
market the use of shav Ings casks have been resorted t LO. The beer 
IS placed in casks containing shavings, and therefore called shav- 
| fresh beer, technically called “ kraeusen 
beer,’ in an active state of fermentation is added. ‘This sets up a 
hew and brisk fermentation in tiie beer: SU active, indeed, is the 
action that it overflows the barrel at the bung-hole and new beer 


“ay ' , : 4 : 
has to be added irom time to time to take the place of What has 


sais : ‘ %. : eile Se , Desiail 

overflowed. After a time. however. the violence of the fermentation 
} . ot | — ] . , 7. . ia : | ; 

avates, and tie peer no ionger overnows | Lines HOW being added, 
i] 1 } r , —_ ~ i] , : , —_ ~ 9 

aiiowea to rest, the seaiment subsides, partly irom ws own gravity 

a | ee } adel ' a i L 

ind partlally Irom the agencies ol ey Thee pe yp bt the sub- 
. , as ] ’ _ ri. vr - } " 

sidence Wlil be SIOW, When. aiver til lapse Olt cons aaah Lime, 
} | laastiad £f sa ; Pe ee TF a is hun 

bLhne deel ois Seaneninn chested. Lf % jatlesladtiereuaas aan une ce 


and kept unttl charg d with carbonic acid gas. 

nethod of t treating beer in shavings casks 
the production of marketable beer as com- 
pared with the old methad ? 


cata bn Bue _— 
Objected to as leading—tior form. 


A. This. method of treating beer in shavings casks somewhat 
hastens the production of a n arketable article over the old method. 
(). 24. Am I correct a inden nding by your previous answer 
t the general treatment of the beer remains substantially the 
ame, With the exception of adding, while in the shavings casks, 
fresh kraeusen beer to hasten the clarification ? 

A. In my opinion, you are. 


Lida 


(). 25. Now, do you know of any material progress or change in 
the treatment of | beer subsequent to the addition of kraeusen beer or 
the use of vé lves, al ir-pumps, and other mechanical devices of the 
character by am alluded to; if so, what were such changes, and to 
what time do they date back ? 

A. I know of no important changes or Improvements in addition 
to those ee ee ne of the introduction of the Meller 
and Hofma 1 process, which, | velieve, was patented about the year 
1876, in oe : 

( 26. Have you had ene ee a ee and 
Hofmann patent, United States, No. 215,679 % 


d. 
[ 
A. I have examined and eo lied | this patent a number of times. 
Q. 27. Are you familiar therewith ? 


—_ ee 
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A. I believe I am familiar with it and understand it 

(). 28. Now, aside from the mechanical means or apparatus recom- 
mended and employed by Meller and Hofmann—leaving the me- 
chanical part of the patent out of consideration for th present—wll 
you please inform us whether such patent introduced or engrafted 
upon the brewing art any novel feature or process in the treatmen 
of beer while in nu state of active ferment LLIO} 1 Tru hn casks or thy 
kraeusen fermentation in the shavings casks | | 
point out its material features? 

A. The Mell r and Hotiman patent contlem |] tes th application 
to the beer, either in the ruh or shavings fan apparatus 
which shall automatically regulate the press the casks. This 


apparatus hhh be applied either when the] has first set 

or alter the fermentation has proceeded, } s. The ap 
plication of pressure and the exclusion of ai : casks at this 
Linn produces Very many @CXct lent ellect | 


] » ies , , :; ; i] 
tained, so far as I know, by any appliance o ised up to thi 


gdate ol this pale rib. It causes, 1n the rst 1) | qaiment in the 
} ° ° cl , } ' i} ‘ 5 
beer more rapidly to subside. and consequerz t necessitate 
the use of so large an amount of fining mal it preserves the 
} » Soe > Bais tabs ] , af s 
eer Irom an excess of lermentation. and s Os Ss aun ics 
lf ? ’ 7) l | } ’ i} yf ' ; ) f I 
it prevents, lj app I@d ill S@ason, tie OVeTr! MSKS GIG 
i 

i] } ' : } 
Lilt consequent ioss of] bee! * aiso the toulll rs 

‘ . , : | 
CTrmMentation on the outside of the eas! | OO} L ALISO 


k e¢ ps the by cr il] at 4 pore SSUTe, and ("OTIS i} i if dj \\ th) qs 


bonie acid pals. he latter object Was ace I u | | brie 
matic bungs used before the time of this} Lent i? many over 
advantages were not secured by their us | s these ot 
vantages mentioned which I regard as th nost impot 
pore paration of good beer. 

(). 29. Now, aside from this new process of p ¢ the beer unde: 


iil automaticaily regulated por SSuUure te it) kK raeuse (1) OF 
179 active fermentation, when it first sets 1 fter it has pr 
ceeded somewhat. does not the patent ibrace a proce 
of treating the beer In connected casks please sh 
explain it? 
Obj} ected tO as Incomp Lent and i! rele | NOL WILHITN | 


t 


province of a scientific expert to determine. -It is for the court to 
, . } ; e . i } 
aetermine that which it contempiates 


A. In my opinion, the patent contemplat | treatm 
beer as previously described, either in a single « or In connect 
| 


. 
i : ’ . : 
ISO COVCP micahs Ol 


() 30. Does it not 


‘ 
] , 


i} rT } ; - aa 
LO de well calculated and adapted to accom ‘4 ous ends 


J 


Objected to for the same reasons aboy 


i 


A. In my opinion, such is the case. 
Y. Si. Will you please t 1] Us wii rein the } if Or adadval 
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of the first process to which you allude consists, and what is sought 


*) 


to be accomplished 

Objected LO as Incompetent. The patent itself and the specifica- 
tions must determine. , 

A. The Meller and Hoffman system accomplishes, in my opinion, 
many results which had not before been obtained, and it acts, in 
doing so, in this way: Automatically regulated pressure is applied 
to the casks during the process of active fermentation, and air 1s 
thereby, of course, excluded. Under this increased pressure and 
the exclusion of air, fermentation takes place more regularly, and 
the impurities in the beer settle more rapidly. By the exclusion of 
the air, moreover, fewer impurities are produced, for it is a demon- 


strated fact that when oxygen is excluded from a fermenting mix- 
Lure, t wer yeast cells and other solids are generated. Not only 


is there, therefore, produced less matter to subside. but by the in- 

creased pressure these particles are ee ee 

ther fore settle much more rap idly om process, therefore, if | ap- 

pi lied du ring r the stage of a ctive f rme wt iLlonh, not only rept ulates the 

fermentation, but will Inater! uly hasten the clarifying of the beer, 

both of which are obj} cts not obtaine - so far as | know, by any pre- 
: 


viously US¢ d proce SS Or apparatus. 

Q. 32. At what time, as you understand the patent, is this process 
of automatic pressure or bunging to be applied ? 

A. It is applied either to the ruh casks eae te y the second active 
fermentation Or to the shavings casks during the kraeusen fermen- 
tation. 

(). So. [ find the term kraeusen stage repeat diy used in the patent. 
What may we understand by such term’? Please explain. 

A. I understand the “ kraeusen stage,” as used in the patent, ap- 
plies oh anoee period of the fermentation of the beer in shavings 
casks after the addition of the young or kraeusen beer and until 
this second active fermen Lé iti lon hi: iS Cease d. 

Q. 54. ‘The fermentation of beer, in rational brewing, is expected 

LO continue more or less LO the very time of actual use, IS it not? 
The beer continues to ferment slowly to the very time if Is 

used, but active fermentation subsides with the close of the kraeusen 
meg 

180 es Sena ee 
fe ne Rone ee the naked eye—more or less subside, and 

the beverage afterwards merely undergoes a hardly perceptible after 

fermentation ; 1s that correct ? 

A. Towards the close of the krueusen fermentation the marks of 
active fermentation cease,and the fermentation which succeeds is 
comparatively SO slight as tu be almost imperceptible to the unaided 


SCUSCS. 

(. 36. Can you tell us, Professor, from the patent, whether the ad- 
dition of kraeusen material and finings must be made at the same 
time, or whether the old practice to which you have alluded may be 
continued under this patent process ? 


Objected to as incompetent and irrelevant. 
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A. I do not understand that under this 
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nes must necessarily be added at the s 
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nount of impurities present. It has been demon- 
ntation which takes place away from contact with 
e alr Is prone to rvenerate fewer yeast cells, and so 
liquid less with them than the fermentation which 
This is an important advantage 
[In the second place, 


’ 


act with the alr. 
7 w svstem prevent the formation of sediment, 
s the subsidence of the impurities present. It acts, 
Pressure being exerted upon 


held in solut in the beer until the pressure 1s equalized; conse- 
quently there is not at first so much mechanical agitation of the 
bee D\ the evolution oO! vas, But a more linportant action now sets 
in ‘I he inere ised pore ssure Causes the particles ot yeast and other 
impurities to become denser and of a higher specific gravity, and so 
rorees them HO! I cee to subside. The Meller and Hofmann pro- 
cess, therefore, not only produces less sediment, but, by increasing 
lis density Ol IL LO St ttle more rapidly, There Is, indeed, still 
another advai Lage more or less connected with the clarification of 
the beer when that process is used. It is found that under pressure 
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wards by settling or remaining sediment on the bottom is sought to 
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be contracted Into one operation 

A. Yes, sir; that is the eas 


(). 40. And, in your opinion, it does not materially matter in prin- 
( pl t what precise s iwe ol the active fermentation the automatic 
pressure Is first ap) did you say so? 

A. In Drincip loes not matter at what st Lor the automatie 
pressure 1s applied, only, if 1t 1s put off, some advantages obtained 
by its early apph mn are los 

(). 41. And while it does not affeet in principle the process, at 
what particular tu uring the active fermentation it is first p> 
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pressure is once applied, in order that the advantages 
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labot und so iorth), bas any intluence on thie beve rage itself and the 
cost ol] product 


Gs have ene doubt br wing Call be more cheaply conducted by 
the new process of Meller and Hofmann than under the old sys- 
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he further eCxamiiInation Ot this witness 1S here adiourned., by 
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consent of counsel tor the respective parties, to ‘Thursday, October 


Tourspbay. October 12th—2 o’clock p.m. 
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Direct examination continued by Mr. CoTzHAUSEN: 
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water columns as a Means OL resistancs date back ¢ 
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uced. Out IN my earliest study of chemistry. sixteen Years OTr Wore 
ago, | read of them and learned their use. 
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A. In my opinion the forms of ap 
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contemplates, according to the descripti 
trivial pressure, stated by the witness hi 
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a poun inch. As | before testified. | helieve such a 
trivial ! d not bring about the ettects obtained by the 
Mell 4 and Hofmann process, although if would besuftticient ite charge 
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Loe Deer WIL a Ce rtain amount ol vals and prevent the casks from 
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bursting, which, as | understand it, was the object of the apparatus 
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us from the testimony of said witness. and 
the time of the use of these various devices by him 


reierring to 


4 *7 ; j , = i ' nile ’ : p 4 " Fat : . 4 
described, for what purpose and at what stage of manufacture they 
were | eq ? 


A. A 


ne to the account ol the witness, the apparatuses were 
, | 
used to allow the carbonie acid (AS LO escape and at the same time 
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prevent Lne atmospner having access to Lhe beer. lf Is dificult to 
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determine from the testimony of the witness exactiv at what stage 
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states that thev were made In 1S60, at which time the treating oO} 
is evident 
: eg 
uring this 


beer with Kraecusel 1n Shavings CAaSKS Was not practised, 1 


I 
that bhne apparatuses were hot intended LO be applied dl 


stave Ol brewll L 
IS5 (J 56. Does not the witness distinetly recognize their use 


on lager Deer CaSKS ! 
Ubjected to as improper and Incompetent, 
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ris] i j ‘ ] . i] ‘ ] . . 
A. he witness states that the peer in the easks to which the ap- 
« t. " ih tee vr; nea ] ] ‘ " ; : - of ’ ‘ . ‘ . . ‘ 
aratuses were appilea Was Intended pares ULarly i) lage! beer, and 


A meet 


M tage of iermentation, 


Was undergoing the second ~ 
). 57. Now, what does the second stage of fermentation with lager 
r iInean, and at what Lf mperature is that conducted ¢ 

A. It means the slow, gradual fermentation which takes place 


when tne peer has veep drawn of] into large ruh casks and are placed 
In cool cellars 

~ . " . 41 , — | . . '* : Pe > ?] | - j . a 

LJ. OO. Is not that what the brewers of old called the stag of aitel 


A. That is the term which I have usually heard applied to this 


Stage, and which myself would generally use to deseribe Ib. 
(). 59. Is not the term second fermentation most generally applied 


LO that second termentation which Is Call d forth by thre addition ol 
1 -_ nial ca ; sea | ee a . ic ae 
Kraeusen material 1n shavings casks, as distinguished from what is 


; , Ae _ 
Ler Termentation 


A. I understand that the term second fementation is a yphied to 
the rapid ferme ntation of the beer after the addition of kraeusen., 
i\vings casks, and does not refer to the after fermentation 


Q. 60. Under what circumstances might it happen that in manu- 


facturing or treating lager beer in the after fermentation the valves 
or vents can come in contact with rising foam, it being generally 


conceded that lager casks are filled up but gradually ? 


A. The foam would come in contact with the valves when the 
lager casks had become nearly filled to the top. 
(). 61. That is to say, during the very last filling of the casks, 
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and before or just preliminary to the bunging for the purpose of 
confining the last particles of carbonic acid gas. Am I correct? 

Objected to as leading and incompetent 

A. Such is my understanding of the mat 

Q. 62. Would not at that time the lager beer be substantially 
clarified and clear? 

Objected LO as leading and incom p Lent 


A. My opinion ‘is that it would be. 
(). 63. Now, when you say that the use of a water column, or a 


column of other liquids as a means of pressure or confining gases, is 
old; that the use of kraeusen material and finings for the purpose 
of clarifying is comparatively old, and that bunging, using tight 
bungs or automatically working relief bungs and air-pumps, are old, 
what is there, then, novel or characteristi the Meller and Llof- 
mann patent entitling it to the consideration that you claim for the 
same ¢ 

A. ‘The novelty and characteristic featu: he process, by which 
its excellent results ire produced, eh fly arises Irom 1tS 1ntroaducing 


an automatically acting process at an earlier stage of the prepara- 
tion of beer than has been practiced by othe: : Tin 
bunging produces a number of valuable results, one of the m 
valuable of which is the rapid clarification of the beer. By placing 
the actively fermenting liquid under adequate, automatically con- 
trolled pressure, and keeping it thus under pressure until drawn off 
for use, the beer terments more equably, less sediment 1s pro 
LSG duced, and clarification is more rapid and more certain. lt 
is then, as I understand it, not tl | 
pressure, but the application of a suitable pressure, beginning with 


the second active fermentation of the beer and continuing to thi 


close. that constitutes the most valuabl and novel feature oO! this 


pre ICCSS. 
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Objected to as mere repetition of what the witness has previously 
sald. 


Q. 64. When you say beginning with the second active fermen- 
tation let me call your attention to previous testimony given DY) you 
where you stated that it was not, in your opinion, essential that the 

‘essure should be applied from the first. Now, willy lease tell 
pressure should be appiled from the fil NOW, WILE VOU please 
us whether you meant to lay stress upon the words first quote 
from your last answer ? 

Objected to as leading in form. 


A. I did not wish to be understood, and I did not intend to say, 
that this automatically regulated pressure must be applied at the 
beginning of the second active fermentation, but it begins with the 
second active fermentation—that is, at any time during this fer- 
mentation. 

(). GO. Applying a mechanical device producing but trifling or 
insignificant } Pressure, say one pound, more or less, to beer in shay- 
94 — JUS 
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ing casks, intermixed with kraeusen, as commonly practiced, say 
fifteen to twenty per cent., what would be the effect of the fermen- 
tation thereby produced upon the mechanical device referred to? 

A. The amount of carbonic acid gas produced in such fermenta- 
tion being very considerable, 1f the pressure were no more than a 
pound, the valve of the automatically acting bung or other device 
would be kept Opell almost if not quite constantly. The perfect CX- 
clusion of air, therefore, would not be possible, and the effect upon 
the beer would be small. 

Q. 66. Would not the device in question virtually, and for a num- 
ber of days entirely, lose its automatic pressure and effect upon the 
beverage, and leave the cask substantially as if entirely open t 

A. | cannot quite say that; the pressure being slight and the 
valve open much of the time, the effects produced, as I have said 
before, | think would not be great. 

(). 67. Would it produce the results upon the clarification and 
speedy readiness of the beer for market, substantially as under the 
Meller and Hoffman patent? 

Objected to as leading in form. 


arly as rapidly nor as efficiently 


a 


A. It certainly would not act n 
as the Meller and Hofmann process. 

Q. 68. Have you had occasion to examine the patent of Wal- 
lace, No. 62581. and compared the Sale with the pate nt . Meller 
and Hofmann? If so, will you please, shortly, to define the char- 
acteristic points of similarity or difference, if any 


Objected to on the ground, first, that the witness has not shown 
that he has the requisite knowledge to compare the patents referred 
to; second, if the apparatus are meant, he has not shown that he 
has the sufficient mechanical knowledge to testify as an expert upon 
the mechanical differences between these devices. 


Q. 69. (continuing) both as to apparatus and results thereby 
produced ¢ 
[ have examined the Wallace patent, and compared it 
187 with the process and apparatus of Meller and Hofmann. In 

my opinion, the two are radically different. The Wallace pat- 
ent introduces to the bottom of one fermenting tank a pipe which is 
connected with the upper portion of the other fermenting cask. 
Now, if any excess of pressure should occur in either cask over what 
there is in the other, a quantity of carbonic acid gas will be forced 
to the very bottom of the cask having the smaller pressure, and in 
this way the yeast and other sediment will be thoroughly stirred up 
and diffused through the fermenting liquid. This would unques- 
tionably increase the r: ipidity of fermentation, but it would accom- 
plish exactly the opposite result of what the Meller and Hofmann 
process contemplates—namely, the forcing down of the sediment so 
as to clarify the beer and not its agitation and dissemination through 
the fluid. It seems to me, therefore, that the Wallace apparatus and 


process, as figured and described in patent 62581, would not and 


él 
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could not be used for the same purposes that the Meller and Hof- 
mann process is employed. 


Which were all the questions propounded on the direct examina- 
tion of this witness; whereupon the witness was cross-examined by 
Mr. Jacops, and testified as follows: 

X (). |. Have you ever see the circular issued by the New Pro- 
cess Fermentation Company, In which, aimnong the othcers of the 
company, under the head of experts and scientific advisers, ap- 
pears the Hamme of W alter ». Haines, professor of chemistry and LOX- 
cology i 

A. | believe | have seen the cireular which You refer LO. 

X Q. 2. You are the person therein nam 

A. lam. 

X Q. 3. Have you not been otherwis 
newspapers as a professional expert and scientific adviser of that 


, 


COMMpany { 

A. Not that ain aware of. I do not remember rever to have seelh 
my name in public print in connection with this process, with 
the single exception of having once seen the circular you refer to. 

X (). 4. When were you first retained by this company as its expert 
and scientifie adviser ? 

A. Ido not know that I ever have been retained as a scientific 
expert or adviser other than this: That about three years ago I was 
asked by Mr. Bartholomae to investigate his process, and since the 
have been called upon by the company, which has since been formed, 
as an expert witness 1n some of their causes. 

X Q. 5. Have you not been regularly called upon and employed 
as an expert witness in alt of their cases arising out of the litigation 
s patent: 

[ cannot say, as I am notacquainted witl of their cases? 
). 6. Have you a regular salary,or are you employed and paid 
for what time you use? 

A. I do not receive a salary from the company, but receive pay- 
ment simply for the time I use as an expert witness, or in making 


~~ P 


experiments for them. 
X iJ. 7. The Bartholomae you speak of is Sa 
president of the company, Is 1t not? 
A. I believe that is his name. | 
X Q. 8. Did you know that he had applied for a patent—an ap- 
paratus like the Meller and Hofmann, in 187 
\. I know nothing whatsoever about his application for patents 
Q.9. Did you ever see that patent? 
| do not now remember ever to have seen it. 
) 
). 


rge Bartholomae, the 


~ 7 


X 
A. id 
X Q. 10. Were you ever called upon as an expert to examine 
bf 
LSS A. I think not. 

X (). AD Lo you know that it Was a pate nt merely ior an 


{ 
li ? 
; 


| 
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apparatus and not for a process at a 
A. As I have before stated, I do not think | have ever seen the 
patent, and consequently | cannot make any statement about it. 
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X Q. 12. Have you ever seen any foreign patents which are claimed 
”? 


to be owned by this con pany issued in France and Belgium ‘ 
A. I think the only patent which I have seen in connection with 


rand Hofmann vvenlrs is their American patent. 
(). 13. The one on which this suit is brought ? 


Q. 14. You have no practical knowledge of beer-brewing, | 


A. That depends upon what is meant by the term practical 
knowl dge. 

X Q.15. Well, you have never had any experience in the actual 
brewing of beer in ow werles, have you ? 

A. I have never been an actual brewer of beer in a brewery, but 
[ have visited several breweries to investigate the process, and have 


nany experiments in my laboratory in connection with the 


! 
{ 
). 16. Do you call that a practical knowledge of beer-brewing ? 
| regard it as a mixture of practical and scientific knowledge. 
). 17. It is purely empirical, isn’t it? 

[t is not at all empirical; it is wholly scientific. 

).18. Did you or did you not say that you had studied works 


’ 
A. I have studied the subject of beer-brewing from various 
X Q.10. How much time have you ever given to that specific 


A. It would be impossible to makeacaleulation. I have read on 
the subject ever since I began the study of chemistry, 1t being one 


ee which my earlier years oO! che mical in ve stivation interested Ie 
greatly and | therefore t occasion to read ubout it. 
X Q. 20. Well, as distinguished from mere general works like 


chemistry, have you ever read any pri actical work upon hbeer-brew- 


ing intended for the use of the practical brewer 

A. have never read entirely any book designed expressly for 
the practical brewer. 

X @. 21. Do I unde retand you to call the kraeusen stage in beer 
that where the beer has been drawn off from the ruh casks into the 
shavings easks and new by er added ? 

A. As I understand it, such is the usual acceptation of the term 
at the present time. 

X Q. 22. Was it always so? 

A. I believe in former years, before the present system of brewing 
was introduced, the term kraeusen was applied to the rapidly fer- 
menting sweet wort from the curly appearance which the foam had 
as it arose from the fermenting liquid. 

X Q. 23. Do you or do you not know that brewers now through- 
out the country call the one stage of fermentation, and also the 

other, indifferently, by the term of kraeusen? 
189 A. I ean only state this, that in my intercourse with brewers, 
whenever they have used the kraeusen stage, they have 
referred to the second active fermentation in the shavings casks. 
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X Q. 24. There are only two stages of 


there? 


A. That is all. 


X (). 25. And the intermediate 
cellars in what are called 
slowly, does it not; and almost imperceptibly, does it not 

A. Usually such Is the Case. 

y the be r 
cellars where the temperature is bi 
rise and flow freely from the bun 


X Q. 26. And- when 


} 


open ! 


A. it dor snot in the Case of lage! ber 
beer it does overflow sometimes. 

X Q. 27. | repeat my question: In | 
lager beer at all, after it has been drawn 


ruh casks and placed 1 
low torty degrees, | Wi 


out of the bung-hol 3s if they are Op 


ry 


A. The amount of foam 
stances 1s not usually sufthe@ent to overfi 
x (). ZS. Then it does not overflow ‘ 
A. Not under ordinary circumstances. 
). 29 | observe that 
your direct examination you were read) 


X | 


{ 
a book: will you state 


pam phiet with red Cover. 

A. Itisa pamphlet containing 4 
Cess Fermentation Company 
adelphia, a suit pending in equity 
sylvania, in the United States circul 
the counsel for complainant and 
case, | was permitted to reud the 
Baltz cause, In order to economize time, as 
case were responsive to the questions asked 


Counsel for defendants 
answer as not responsive to the question 


X () ol), Your answers. then. as the 


which you now hold in your hand, ' 
to questions propounded to you by Mr. Cot 


you / 


A. As far as my answers given 1 
to the que stions asked me in the direct, 


* 
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very freel 
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active fermentation, are 


the beer when it Is in 
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the temperature Is bDe- 
1 7 | 
im rises and flows freely 


: 
| under these cireum- 


answering questions on 
B ne ; : on 
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*; 


, / bad . " 
what toat 18 [a pupe}! 


nd Peter Bal fF Phil 
id Peter Baltz, of Phil- 


astern district o 


— 
ad 
~ 
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4 
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| 
by agreement between 


, P 1 
unsel ior at fendant 11} this 


Ly Pave il the 


ir as the answers 1n that 


by Mr. Cotzhausen. 


— 


‘hausen, as I understand 


AILZ case were responsive 


ad them, usually with- 


out material change, from the book I now hold in my hands, but 


this was by agreement, as | underst: 


between the counsel. 


X Q. 31. In your opinion, Mr. Haines, these answers that you 


gave, definin 


iT 
= 
| 


the Meller and Hofmann apparatus and process, illus- 


trating its characteristics and its advaytages, In your Judgment, 
just as well as the water 


fitted the case of an automatic vent-bung 
column apparatus, did they not: 
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A. In so far as an automatic vent-bung acts truly automatically, 
the same effects would be produced as with a water column. 

X Q. 32. And any advantage possessed by the latter would also 
be possessed by the former, would they not? 

A. Any vent-bung which would continue to act automati- 
190 cally and would produce under all circumstances the same 
equable, constant pressure as the water column, would pro- 
ne effects as the latter. 

X Q. 33. I repeat the question: And then any advantages pos- 
sessed by the water column would also be possessed by the other de- 
vice, would they not? 

A. With the conditions of my answer still applying, all the ad- 
vantages of a water column would be obtained by an automatic bung. 

X Q. 34. And those conditions are that the bung should be kept 
clean so as to act free y are they not, and without stoppage t 

A. It must not only be kept clean, to act freely without stoppage, 
but it must be so ciel that the pressure shall at all times be 
the same, whatever the temperature or other conditions to which 
they are subjected. 

X Q. 35. And the degree to which this was done would depend 


, 
upon the an | of the mechanic, would it not? 
A. It would, to a very considerable degree. 
x Q. 36. Ret ferring to the testimony which you gave in the Baltz 


case, you were asked, on page 72, in substance: After stating that 4 
vou had read the testimony of Mr. Hofmann as to the mode and 
manner of operation of Guth’s apparatus, you were asked whether 
that mode of process of treating beer by the Guth apparatus when 
in the kraeusen stage in shaving casks was any different from that 
described in the Meller and Hofmann patent, and did you not 
answer that the two were precisely the same in principle? 

A. I answered that the two were exactly the same in principle. 

X Q. 37. The Guth bung was simply a weighted valve, was it 
not, and no water column whatever was used ? 

A. Such is the case. 

X Q. 38. And it is the same one as described in the letters patent 
granted to H. Guth, dated March 9, 1880, No. 224,368, is it not? 

A. It 1s the same. 

X Q. 39. What other cases did you say you had testified in be- 
sides the Baltz case, on behalf of the comp lainant ? 

A. I believe I have testified for the New Process Fermentation 
Company in only one other case—that against Kaltenbach. 

X Q. 40. Where was that pending? 

A. That was in the western district of New York, at Buffalo, I 
think. 

X Q. 41. Do you know anything about the Muhlhauser case, at 
Baltimore ? 

A. I think I am not acquainted with it. 

X Q.42. You said that the use of water columns dated back many 
years; I will ask you to state whether you mean by that that the 
W¢ ight of water in a column_has been used to regulate the fermen- 
tation of malt or vinous liquors in closed vessels for many years past? 
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A. I do not know that the water column has been used for that 
specific purpose many years, but it has been long employed to regu- 
late the pressure of gases generated in closed vessels by one process 
or another. 

X Q. 43. Do you mean in process of distillation in the chemical 
laboratory ? 

A. I have used it to regulate the pressure in carbonic acid gas 
apparatuses, where I was generating that gas by the action of acids 
and carbonates. 

X Q. 44. You are familiar with what is commonly called the 
wash bottle in chemistry or in chemical operations’? 

A. Perfectly. 
19] X Q. 45. Now, then, had you ever heard before you were em- 
ployed to examine the Meller and Hofmann patent of the use 
of a water column to regulate the pressure of mait or vinous liquors 
while in the state of fermentation in closed casks ? 

A. I think I had not. 

X Q. 46. Had you ever heard, before you were employed to exam- 
ine the Meller and‘Hofmann patent, of the use of automatie devices 
for regulating the pressure of gases upon beer in closed vessels dur- 
ing fermentation ? 

A. I think I had not heard of such apparatus in connection with 
beer specifically, but have in connection with other fermenting 
liquids. 

X Q. 47. Had you ever heard of any such device being used by 
distillers for such purpose—distillers of alcoholic liquor, for such 
purpose—before you were employed to examine the Meller and Hof.- 
mann patent? 

A. The only use of an automatically acting valve which I had 
heard of in connection with fermenting liauors before investigating 
the Meller and Hofmann process was used, I believe, chiefly, if not 
entirely, in the preparation of wines. 

X Q. 48. Where was that, and when? 

A. An account is given of itin Musprat’s Dictionary of Chemistry, 
in which I had read it. 

X Q. 49. And that is all you knew about it prior to the time I 
spoke of? 

A. Such is the case. 

X Q. 50. You say you have examined the drawings and descrip- 
tive parts of the letters patent granted to Meller and Hofmann care- 
fully, did you not? 

A. I did. 

X Q. 51. Will you please tell me what you understand by this 
language which I now read to you from the second page, second 
column, beginning with line 21: “Itis obvious that means other than 
a water column may be adopted for equalizing the pressure of tly 
gas, without departing from the spirit of our invention—as, for ex- 
ample, safety-valves and the like—and the apparatus is susceptible 
of many other variations without affecting thie process 1tst which 
constitutes the essence of our invention.” Do you regard that as 
true / 


THE 
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A. The statement is undoubtedly correct. 

X Q. 52. Are you familiar with the principles of mechanics gen- 
erally ? 

A. | believe [ ain. have devoted almost is much time LO the 
study of p) yh ysics as to the tudy of che mistry. 

X Q. 53. Were you at t the Centennial Exposition In 1876? 

A. I was. 

X Q. 54. Did you see that great Corliss engine that moved the 
machinery in the mechanical department f 

A. I did. 

X Q. 55. Did you see a _ one, a model of it, a very. diminu- 
tive —. standing rone side it, about one-hundredth or one-thou- 
sandth of the size of the vii sc 

\. I do not remember whether I did or not. 

X (). 56. Suppose the small one was there, if you did not see it. 
made precisely like the large one 1n every re Spect ; that its boilers 
would bear a pressure of one pound to the square inch of the same; 
the boiler of the large one would bear a pressure of from 280 pounds 

: 


to the square inch. Does that fact make any difference in the prin- 


ciple Dj whe I) those LWO en gines Were Oper ul ted, the OC be- 
192 ing exceedingly — the other very large? 
A. Pressure in the ‘adh ng site are eEpr isi small and in 
the other arses ionately ‘ay the principle is the same. 
X Q. 57. Is there any difference  ieanionetiie weight of the 


column of duids of ci fh rent spt cific gravity 1n resisting pressure? 
A. The shorter column of a heavy liquid will produce as great a 

pressure as a taller column of a lighter lia uid. 

Q. 58. Is the principle upon which they operate the same or 


a 


A. The principle is the sam 
X Q. 59. How many inches of mercury will equal a given column 


A. Roughly, we consider an inch of mercury to be equal to a foot 


. ’ } . ’ , ’ . 1 
X Q. 60. And the pressure of a column of water 32 feet high or 
about thi it 1s equa | to the pressure ol the atmos here, isn tit? 


Le square inch ? 
62. How manv inches of mercury would produce that press- 


A. From 30 to 5] inches, or about 30 inches. 

X Q. 63. Take the Sturm mercury gauge, for instance; 1f you 
wanted to increase the pressure uUpoll the beer all that woul | | VC 
necessary would be to add to the mercury, would it not—the height 
of the mercury column ? 

The height of the mercury column would regulate the press- 
ure; increasing the column of mercury would proportionately in- 
crease the pressure. 

X Q. 64. Would there be any mechanical difficulty in increasing 
the quantity in a mercury gauge like that Gen. Sturm describes? 
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ruh casks. Now, on page 54, he says this: In being asked at what 
stage he used the mercury gauge, he says: “ All that I do know 
is that some time after I attached my devices an active stage of fer- 
mentation would set in and foam would arise sufficient to interfere 
with the oe of my devices in figure 1 and figure 2.” Could 
that have been in the slow fermentation of which you speak while 
the beer was in t hh ruh casks? 

A. This would h: sein en quite possible in the latter sti ge of the treat- 
ment of ruh casks. W hen the last portion of the beer h | been added 
he ruh casks would be quite full, and even a very slight fi rmentation 


17 ntered the devices here, 
would have a tendency LO <¢ lov the I) al 


eet 
a 


vould cause some foam to arise. which. if 
s? SLOp their action. 


I 
id 
X Q. 76. Now, wou ld you understand, when Gen. Sturm says that 
an acti ‘ j form 7 thread "ics ‘ul ‘ash 
Aan active stage OI termentatl sel in, Lonat tine eer Was 1th rull CaSkKSs 
in a cool cellar or a cool room ? 
A. If the General had actually looked through the walls of the 
casks ana had seehh a Very active state of fermentation roOlne Ol), 


— 7 


would not regard it as having been in ruh casks; but in a opaque 
barrel with a tightly closed bung, it would be difficult or impossible 


y . . . * : " , . . , " 
IOr Ohe, especially Olle hot familiar with bDrewlhg, LO juUaLe oO] the 


activity Of the fermentation. [f enough foam arose to stop the valves 
it woulda be very eas\ vo suppose that active fermentation were 
taking place, even th ugh the fermentation were not great. 


X Q. 77. Supposing he says that these devices were applied 
casks of beer in such a stage of fermentation that foam containing 
particles Or yeast would frequently Pass out from the vent of the 
bungs, when they were used, and into the water barrel, when the 


] ] > sy 7 * . 

Inercury gauge Was used, would you understand by that language 

» 3 4 ] " : | } | : : , . . . ; 

Lhnat ne would mean the slow process Ol lermentatl lon which the beer 
. ; Ss ’ 
undergvoes in ruh iSKS 


A. Since all the gaseous products of fermentation would 

194 have to escape from quite a large cask through a small open- 

ing, if the casks were well filled, even though the fermenta- 

tion were slow, such as takes place in the rul casks, there might, 

Ali would, be more or less foam condenst d Into the tubes 
le ading from the vent-holes and carried Into the water-barrel. 

X Q. 78. That was not the. question thal | asked you, not what 
might be; but I ask you whe PY you would understand from that 
language as used by Gen. Sturm that he meant that particular 
ve known as the ruh-cask fermentation ? 

A. Without knowing bow much foam was expelled, it would be 
impossible to judge conclusively whether the operation was con- 
ducted in the ruh casks or not; but there is nothing in his language 
which I think contradicts the idea that the fermentation was taking 
place in the ruh casks. 

X Q. 79. Do you now state that active fermentation of the kind 
mentioned by Gen. Sturm ever takes place when beer rests in ruh 
casks, as all actual fact? 

A. An active fermentation does not take place in the ruh casks, 
but it must be remembered that the gaseous products of even slow 
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At a low temperature. 

X Q. 89. Well, can you give me what degree? 

\. I believe the temperature of 40 or thereabout. 

). 90. Any higher than that, or is it generally lower? 


7 
A. The temperature, I believe, is kept under rather than above 
that 
X Q. 91. Isn’t it a fact that at a temperature under 40 the yeast 


plant will not grow at gt Netter be any such thing as 
fermentatior 

A. Such is not the case, as I have myself fermented liquids placed 
: itself. 

. 92. Will beer ferment below 40? 
nee: — tried it, but I have no doubt that a slow fermen- 
tatio yn will still go on. 

X Q. 99, isin’ it practically quiescent, the beer, while it is In 
the ruh casks, at a t mperature of 40 degrees, not to exceed 427 
A yee before stated that the fermentation 1s slow. 

X Q. 94. Isn’t the beer practically quiescent while in the ruh 
casks, at a temperature not exceeding 42 degrees? 

A. At that temperature there would be verv little carbonic acid 
gas given off, and the fluid would be comparatively quiescent. 

X Q.'95. Referring to the Wallace patent, isn’t the temperature 
of cellars where the ruh beer casks are placed generally about 36 

9 

A. I believe brewers do not wish to have the temperature of the 
cellar rise much above 40. 

X QQ. 96. Well, isn’t it a fact that they generally keep them at 36, 
yr don’t you know ? 

A. I do not know that this temperature is the specific one that is 
mostly used. They do not wish to have it rise high enough to have 
active fermentation commence again. 

X Q. 97. When a second fermentation is desired, what is called 
kraeusen or new beer is added to the beer in the ruh casks; how 
does this produce fermentation? Does it increase the heat of the 
mixture? 

A. It does so in two ways; it adds a fresh amount of yeast cells 
in a young and vigorous condition. In the second p we Napar yi: 
fresh amount of saccharine material, which is susceptible fer- 
mentation, and therefore gives material for that action. 

X (). 95. Is heat di veloped by the motion of the particles t 

A. Hea t is developed by this process of fermentation, just as by 
all other fermentive actions. 

X Q. 99. In your answer to question 10, you speak of the treat- 
ment of beer in ruh easks before shavings casks were introduced. 

You say that “the beer was allowed to remain ata low tem- 

196 perature for a number of weeks or months,” in the rub casks, 
“during which time a very slow fermentation took place, 

and various chemical changes are produced in the beer. Most of 
the yeast was deposited, and the beer itself, while it became more 
highly alcoholic, gradually grew flat through the escape from it of 
the carbonic acid gas. Before drawing off the beer for use, in order 
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107 A. Such I believe to be the ease if the automatic pressure 
be applied before the settling has taken place. 

X Q. 107. ‘Take two mashes which have received different tem- 
peratures, apply any after process of treatment you please, can the 
clarification in either case be changed, hindered, or increased by 
such treatment ? 

A. In my opinion the after treatment will have much to do with 
the rapidity of the clarification. 

X Q. 108. No matter what the temperature may previously have 
been while - the mash ? 

A. No matter what the temperature in the mash the subsequent 
treatment w1 il effect the ri ap idity of the dusiheiiied. 

X Q. 109. What is the function of the water column in the Mel- 

rand Hofmann apparatus ? 

A. It is automatically to produce and maintain a suitable press- 
ure within the casks, and to prevent the ingress of air. 

X (). 110. In your opinion, is there any difference in the Opera- 
tion of the me reury gauge of Gen. Strum and the water column 
of Meller and Hofmann, in principle, without regard té the amount 
of pressure ; t 

A. Without regard to the amount of pressure, the principle is 
the same. 

X Q. 111. Is the principle affected by the amount of pressure? 

A. The prin nciple itself is not affect ed although 1 is application 
wou ild be. 

Q. 112. A better result is produced by one pressure than by 
anol ther, is 1t not? 
A. A better result is obtained by the greater pressure. 
X Q. 118. In the Wallace patent, what is the function of the water 


A. The object of the water in tank C is to produce with the pipes 
(7 a water-trap which shall allow the escape of the carbonic acid as 
from the fermenting vats without allowing atmospheric air to pass 
into them 

a @ 114. Your objection to the devices first used by Gen. Sturm, 
as I understand you, were that they would become clogged. by foam, 
would they not? 

A. They aonid be liable to be clogged bv foam, if any should 
arise, and unless made of material which was not affected easily, 
they would be liable to rust through the agency of the carbonic 
acid gas and other gaseous compounds escaping through them. 

X Q. 115. Is it not necessary that the yeast in the fermenting 
vats shall be thoroughly stirred up and mixed with the liquid in 
making beer ? 

A. In all fermenting liquids where we desire a rapid fermenta- 
tion, it is desirable that the yeast should be more or less agitated In 
order that it may come in contact with all parts of the fermenta- 
ble fluid. ‘The same is true of beer as of other fermenting fluids. 

X Q. 116. Does rapid fermentation hasten clarification ? 

A. I cannot give you a positive answer in regard to this matter, 
but I would judge that it would not, for the more rapid the fermen- 
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tation the greater the production of ye ist cells to settle. ina Sf 
quently the greater amount of matter to be precipitated during clari- 


fication. 

& @. 337. ~ not these cells settle quicker in lager whose vitalit: 
is exhausted by rapid fermentation than in lager that is under- 
roing a slow fermentation ” 

A. Yeast cells always settle more quickly in an exhausted than 
in a fertile liquid. 

198 Which were all the questions propounded upon the cross- 


examination: whe re a the exXxanlinaLrlion wa continued 
Mr. DyreNFoRTH as follows: 


Rk. D. Q. 69. By reading the Wallace patent, do you understand 


that the gases from the vats A and B flow into the water in the tank 
C continuously or only at intervals for relieving excessive pressur 
in those vats by turning the handle of the two-way cock ? 

A. My understanding of the matter is that the gases do nol 
continuously through the vent, but only when the two-way cock is 


turned, and this 1s done when there 1s an excess of gas in the vats 
and it is desired to relieve them of their « ve | 

R. 1). i). 10. To perform the othee Ol a Wate r-trap, as you hy ay 
described the tank C to be, how far is 1t necessary that the pipes G 
should extend down into the water ? 

A. It would be necessary to have them extend simply below the 
surface of the water: a distance of an inch ortwo would accomplish 
the object. 

R. D. (). 71. Are water-traps of that: racter for collect 
reliey ing pressure, and excluding y air “ars a generating Vvesst | old 
or new 1n the arts 

A. They are ol , having been employed for many years 
R. D. Q. 72. Is pressure a necessary function of the tank © In 
- Wallace patent, as you understand it? 

i. As I understand it, the water in tank C simply acts as a trap 
and notto produce pressure. 

R. D. Q. 73. Well, do you consider | ank Cin the Wallace patent 
to be as equivalent of the water column employed by Meller and 
— inn ¢ 

The ob ject tof the two being different, | would not regard it as 
ne equivalent of the other. | 


j 
oe 
7 
j 


cl 
‘ 


prannsnet continued by Mr. Jacons: 


X Q. 118. You say the water in the Wallace tank is used to ex- 
clude air. When there is a pressure going oul titous th the pipes, 
could any air enter any way? 

A. The well-known law of the diffusion of gases, by which any 
two gases brought 1n contact will intermingle against the force of the 
attraction of gravitation and contrary to other forces also, will per- 
mit, as can be shown by experiment, one gas to pass upand mingl 
to a certain extent with another gas that is escaping from an open- 
ing; therefore, if there were no water-trap, it would be possible, by 
this diffusion of gases, especially when the pressure in the ferment- 
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ing vats was not great, for atmospheric air to diffuse up the pipes 
and into the vats. This action, of course, would be slight, but the 
water-trap prevents this entirely. 

X Q. 119. Don’t you understand that the two-way cock of Wal- 
lace’s has two discharge mouths, and it is at once set by the operatoi 
so that one will lead into the "pipe rolng into the other vat and one 
into the down pipe G going into the water, so that gas may be dis- 
charged by both at the same time? 

A. As understand it. in order that both vats may discharge their 
surplus gas, it 1s necessary that both cocks, H and H’, should be 
opened ; it would be impossible for both vats to discharge through 
the same pipe G by turning one cock only. By turning one cock 
only, either the one vat or the other may be vented of its surplus 
gas according to the cock that 1s turned. 


WALTER 8S. HAINES. 


199 [t is stipulated by counsel that the complainant’s counsel 

may produce at the hearing and read from certified copies of 
the LWO applications ior patents by Clement A. Maus. referred LO 1D 
the defendant's testimony, without formally offering the same in 


evidence. 

Defendant’s counsel objects to the translations offered in evidence 
before his arrival, on tne ground that the originals were not pro- 
duced, nor have defendants had any opportunity to compare said 


¢ 
hn the originals to ascertain their correctness. De- 


.4 
4 


translations wit 
fendant ob) CLs also to any translations of articles appearing during 
the year 1S79 or since as incom pete nt and irrelevant. 

It is now agreed that the Wallace Improved fermentation Com- 
pany ot Indianapolis, Indiana, have brought sult against Anton 
Mever. of Terre Haute. in equity, in the United States circuit court 
for the district of Indiana, for infringement of the letters patent 
issued to George Wallace on the fifth day of March, 1867, No. 62581: 
that the cause of action complained of is the use by Meyer of a 
water column to regulate the pressure of gases in one or more close 
fermenting casks; and defendant’s counsel are also informed and 
believe that M: yer is licensed under the Meller and Hofmann pat- 
ent to use the Sale, and that 1t is the use of this apparatus that is 
regarded as an infringement. 


STATE OF ILLINOIS, | 
Cook County, { . 
[, Charles T’. Brown, a notary public in and said county, in the 
state aforesaid, hereby certify that all the proceedings aforesaid were 
had, as stated, in the cause named in the caption hereto; that I was 
attended by the counsel named ln) said caption al the time and place 
therein stated, and by the witness, Walter S. Haines, who was of 
sound mind and lawful age; that said witness was first duly sworn 
to testify the truth, the whole truth, and nothing but the truth in 
said cause; that his deposition was reduced to writing in my pres- 
ence, and from his statements, and that after carefully reading the 
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same over he subscribed the same as and 
Cause. 

{ further certify that I am not solicitor 
the parties in said cause, nor in any wa 
said cause, and that the witness resides 


miles from the place where said cause is pe! 
In witness whereof | = cr set nD 


this 1Sth day of November, A. D. 1882. 


[ NOTARIAL SEAL. | CHAR 
[ further certify that the foregoing was all 
offered, OT used by either of the parties atl 
D0) And afterwards, to wit, at the Ma 
ith day of June, 1884. befo: 
fa Woods, one of the judges of said vu 
edings 1n the above-entitled Cau \ 
(‘comes now the complainant, by Couns 


* } 9 ‘ 
bond with George Bartholomae and Ott 
hereon, which bond is approved by th 
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Witness our hands and seals this thirt 
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a Mathias A. Maus did, on the tw 


1SS4. in the cireuit court of the United St 
diana, recover a final decree against th 
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for costs of suit, from which said decree t! 
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Supreme Court of the United States 
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sald Supre me Court, then the above obligation to be void; other- 


wise to remain in full force and virtue. 
NEW PROCESS FERMENTATION CO., 

By GEORGE BARTHOLOMAE, Pres't. SEAL. 
GEORGE BARTHOLOMAE. SEAL. | 


OTTO ZWIETUSCH. SEAL. 


Approvs cd. 
THOMAS DRUMMOND. 


902 UNITED STATES OF AMERICA, | . 

Di tract of Indiana, ) = 
I. Noble C. Butler, clerk of the circuit court of the United States 
thin ; nd for said district, do hi rebv ct rtify that the above and 
foregoing is a full, true, and complete transcript of the record in 
the cause of The New Process Fermentation Company against Mag- 
Maus and others, as fully as the same remains upon the 


‘ ‘ 


*- 
qaaiena 


‘ 
records now 1lli my custody. 
' 


Witness my hand and er seal of = court, at Indianapolis, in 
said district, this 15th da August, A. D. 1884 


[Seal Circuit Court of th Uniti | State Dist of Indiana. ] 

‘NOBLE BU ITLER, ¢ lerk. 
Endorsed Ohh Cover: Indiana yd U, U = No. ZU. The New 
: . vs. Magdalena Maus 
~< Maus. Kiled 15th 
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Supreme Court of the United States, 


OCTOBER TERM, A. D. 1886 


THE NEW PROCESS FERMENTATION COMPANY 
d lppellant, 
VS. 
MAGDALENA MAUS, ALBERT C. MAUS, FRANK 
A. MAUS ann MATHIAS A. MAUS. 


Appeal from the Circuit Court of the United States forth 


District of Indiana 


Brief of Argument of Banning & Banning for 
Appellant. 


EASTMAN BROSG., LAW PRINTERS, (G7 WASHINGTON r., CHICA 


Brief of Areument of Bannine & Banning’ for 
Appellant, 
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Supreme Court of the United States, 


OCTOBER TERM, A. D. 1886 


THE NEW PROCESS FERMENTATION COMPANY 


A Lppi l/, ‘iis 


tS MAGDALENA MAUS, ALBERT C. MAUS, FRANK 
A. MAUS ann MATHIAS A. MAUS 


This ts a bill in equity founded on | tters patent of th 


I ‘ 
lens : | - ~ _ | AA , ,Qe- _— , 
( nited States. No 215,079, Issue viay ». 15790, to Weore' 
| ; - ‘4 D us ' ] 1, t 
Bartholomae, assignee oO] Lu Onara ViCLICl and Kk dmund 


Hofmann, for a new and useful apparatus and improvement 


In processes lol making beer. App Lich Tl > owner ot the 


Cc r 1 , — . hea 
patent by assignment. On final hearing on the merits, th 


bill was dismissed for want of equity. the Court, Drum 


; 
: 


’ 


mond, ]., holding in substance that the patent was void or 


not infringed; and to reverse this decree the complainant 


now brings the case by appeal to this Court. The ques- 
tions involved simply relate to the validity of the Meller 


7 


| t f ty mant thes _ —— 
and Hofmann patent, and infringem iecreof by appellees 


ASSIGNMENT OF ERRORS 
1. The Circuit Court erred in dismissing the complain- 
ant’s bill of complaint herein. 
} 2. Lhe Court erred in not enter lecree in the com 


. , 
Ss favor pursuant {to ne pnra | i; Dili 


3. The Court erred in considering that the Meller and 


2 
Hofmann patent, or any <¢ laim thereof, was void. 


4. lhe Court erred in holding that no claim ofthe Mel- 


ler and Hofmann patent was infringed by the apparatus and 


processes emploved and used by appellees 


>. lhe Court erred in considering that the Wallace and 


Hicks or similar devices were capable of being used or 


ever had been used for the same purposes as the Meller 
and Hofmann invention. 
6. The Court erred in holding that, in view of the pre 


vious art, the Meller and Hofmann invention was not pat- 


, 4 
entable as a process. 


7. The Court erred in holding that the mechanical ap- 
pliances used by the appellees were not substantially the 


same as the mechanical appliances described in the Meller 


and Hofmann patent 


BRIEF OF ARGUMENT FOR APPELLANT. 


PRELIMINARY REMARKS IN REFERENCE TO INVENTION 


The Meller and Hofmann invention will be fully ex- 


after, but it may be here stated that its objects 
arc, first. to facilitate the ripe ning or clarification of beer, 


' i 2 ] 
and to prevent wastage, loulimg Ol cellars, et. and, second, 


Ji 
A 


»* 


to conduct the excess of gas generated from one cask into 


another SO aS to equalize the pressure in all the casks and 


thus make the beer of uniform quality. These objects are 


} 


accomplished by the peculiar method of treating beer whil 


‘ss of fermentation pointed out in -their specifi 


in the prov 
cation—that is, by bunging it in a particular way and at a 
particular stage in the course of its manufacture, so as to 
control and utilize the accumulating gas for the purposes of 
fining and clarifying. The patent also contains a full and 
clear statement of the old method of brewing, from which, 


as well as from all the evidence. it will be seen that a verv 
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German, English and French languages, keep the public 
constantly advised of all new developments and discoveries, 
and in the nature of things, these books and printed publi- 
cations cannot remain the property of a particular country. 
When published, they (with all that they contain) belong 
to the world at large. They become inseparable from our 
common stock of information, and form a part of the gen- 
eral state of the art. Curtis on Patents, Sec. 379 and note. 
By aid of these numerous scientific and trade publica 


| ’ ’ | a Vs n 
tions. we are able to closely define the ceneral state of the 


’ ef 
ual progress from year to year— 


are therefore not obliged to resort to the Nippancy ol oral 
, ; ; 
testimony in order to draw the line between what is old and 


what is new. And in view of this extended trade literature 
ind business spirit, we may well take it for granted that a 
and completed invention, pertaining to any branch of 
this trade, cannot remain secret; on examination, we shall 


even»n find that in these periodicals pag ~ and pag S ale 


' | ' wi i , a - in Fon ] , ‘Ty? 
devoted to a discussion of mere probit ms anda experiments 
which eventually may or may not prove Of some be rin or 
| | 
wivantage to tl trade 
11) MOD! () rh \TMEN' 


3 } +} | " 5 . +] . : : 
in dealing with the questions presented in this case, it 1S 
unnecessary to follow or consider the intricate processes 


and manip iiations to which orain is subjected, until Con- 


‘ e ] i , ss ‘ , 
d into the beverage known as beer. Our discussion 
will therefore be confined to that stage in the manufacture 


formerly called “ after-termentation. Lhe brewing process 


1. “1 "1 
proper is then over. Mashing, boiling, introduction of hops 
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'_~ 
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and other flavoring expedients, straining of the wort, coo 
ing of the liquid, main fermentation in open tubs or vats— 
all this is finished, and the beer has been drawn into large 


casks or rounds—* ruh-casks’ (meaning casks for rest or 
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THE OLD PROCESS:—The old process of making 
beer involved the following stages 
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be iled tor al hour Or more. Hops were added and the 
boiling was continued for an hour or more longer. ‘This 


consi itutes the wort 


5D. The wort is drawn from the kettle, cooled to the 
required temperature and run into large vats, called fer- 
menting vats, entirely open at the top. Here, yeast is 
added and the mass permitted to stand ten or twenty 
days. During the first few days the fermentation which 
sets in causes rolls of foam to form on top, which by reas- 
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‘TH. nis i1guid 1s then drawn into large open CaskKs, 


called ruh casks or storage casks. Here it remained in a 


quiescent and inert state trom several weeks to six or 


elght months. ‘This is for aging or ripening the beer. 
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A siow and almost imperceptible fermentation is main- 
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Ss adeveioped ; tne mass vecomes Hat DY, reason Of tne 
escape of carbonic acid Cas, and though most or the 


yeast has settled the suspended Im purities maintain the 


iquid in a turbid State. 
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qgraw?l Oll irom Lue ruil CAaSKS 1LLO yi} “are called 
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SHaVINES CasKS 1D which are a quantity Shavings. 


Here new beer or “ kraeusen” 1s added in the proportion 


of about one’tenth to one-quarter of 


by the old process in vogue, before the Miller & Liof- 
man invention, these shavings casks were ielt open at 
the bung. Within a day or two a violent fermentation 
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would ensue, causing the foam and wit t much of the 
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finings were now added in the form of ;: ALilie or SIl- 
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The eftect of this new step In the pr 


; facture ol Kraeused beer 
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ning oi the process. 


ing. Cleanliness about the cellars and consequent pur. 
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5tu. The automatic control of the pressure throughout 


rHIS NEW PROCESS AND APPARATUS WAS NEVER BEFORE 


hy Ni WA, 


[t was new in the brewing literature of the day in this 


and ‘foreign countries. 
Rec. p. 128-131. Dr. C. Stalschmidt, Berlin, 1565, 


in a Teview of the art Ol brewlpg and distillation. describe Gi 


oniy the bunging of beer alter the violent fermentation 
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iows the addition ol! Kraeusen Dee! has sub- 
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sided and the beer Das Hpecome clear 
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He wWIAKeES TO MenvnvIoOn OI! COD NneCuhyg a series Ol] shav- 
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Ings CaSKS, hor OF appiving the Dungs or pressure as soon 
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see a od 
tne Kraeusen Is added 


He says: 


[In Bavaria the universal practice is, not to give 
‘ +] te ' chy 4 } oy i? {} yur ) ’ " } | iocy . aé leo 
i biit UlLaUE Ly veer itS eillervescence il} Lhe iavel CaSKS 


bv bunging these, but on the contrary to mix the beer 
whnen it bas become clarified. fined and bricht In the 
ap-Kegs, with one-tenth to one-sixth in volume of 

1 1 4] he Kegs as 800n as 
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fo become clear. he carbonie acid vas thereupon gen- 
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erated 1s retained by the beer, whercby the latter be- 

‘comes heavily charged with the lormer, and in tapping 
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His fermentations are all described as open fermenta- 


tions. and the settling and clarifying of the beer was by 
the slow process which always ensues with en casks. 


Rece., p. 133. An article by Prof. Ladislaus von 
Wagner, in the “Manual of Beer Brewing,’ Weimar, 1877, 
on “ Hastening the After Fermentation and Clarifying” of 
beer, credits Leo Meller, of the Meller & Hofmann patent, 


with the production of the apparatus and process. 


“ Leo Meller, a mechanic of Ludwigshafen-on-the- 
Rhine, has constructed what is called a bung appara- 
tus, for the purpose of accelerating the clarifying of 
beer, and which apparatus is successfull \ employed In 
many breweries. By means of this apparatus beer, as 
80071 as racked from fe riite nting tubs into Cas is put under 
Beer treated 


pressure ol carbonic ee 
in this manner is said to become ripe and bricht in 
from elyht to ten days, whereas ordl: arily it takes 


two months. 


Rec. p. 134. In a work entitled “ Treatise on 
Beer Brewing,” Braunschweig, 1877, published by Dr. 
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in America ne beer while In 
Lhe SNaVviINngs CaSKS 1S generally mixed wil ' Kraeus- 
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particies DY steady ejection trom the Dung nole 1n 
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consequence Ol the increased ftlow o Lite] rmen- 
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tation and partly by deposit among the shavings. 
loregoing indicates that at that period this new 
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Mathias A. Maus. another detendant, says 


P.69,q. 1. At what pressure do you usually 
treat the beer while in the shavings casks? 

A. From eight to ten pounds pressure. ‘lhe gas 
cannot escape till it reaches that pressure. 


} 


(. 3. When did you put in the apparatus now In 


A. In the beginning of 1581. 

@. 6. Before 1877, or about that time, was any 
“ bunging apparatus ” or apparatus for automatically 
controlling the pressure of carbonic acid gas generated 
in shavings casks in actual use among brewers in this 


- 


; 


country, so far as you know? 

A. Of my own knowledge | know of none. 

* hy s Is it not a fact that sinee that time this pro- 
cess of treating beer by aut matically controlling the 
pressure of carbonic acid gas in shavings casks has 
come into very general and extensive use among 
brewers: or, at least do you not so understand the 
tact ? | 

A. Personally | have seen but one outside of ours. 
| understand that to be the case—that it has come into 
LOT Ee general USE. 

(J. 8. In your opinion as d practical bre Wer, 1s it not 
m very umportant and valuable Process in the manufacture 
of beer ? 


A. It as. 
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Clement A. Maus, another defendant, engaged for 


eighteen years prior to 1552 1n brewing Deer, says, that at 
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Nashville, lenn., he connected a cask with a pipe leading 
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ie gasinto a water coiumn. 


( ys Yaus. JE fy p LI 


} 


hey did the same thing with separate casks at 
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iInalanapolls. 


| . # Maus. fs fed, f/. 
Mathias | Maus. (]. 4 }): ff ; 


But the first tinre he ever used. it- all was-at Nashville, 
in the the latter part of September, 1877 


f F A. Maus, (J. ]. a. p. 
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Speaking of the use of his own apparatus, he says 
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(). 20, p. 75. What was the practical effect in 

reguiating automatically the pressure in the beer casks 
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or the apparatus devised and used b 1 in Nashville 


ln September, LS 7. 
‘A. In the first p! the beer could be bunaged as sor 
A. In the first Place tile VEET COULE Ut Lged Us suVun 


as the “ kraeusen Was added. lt reguiat d Lhe pressure 
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automatically lt worked well. It dispenses with 
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ceased brewing in Nashville.” 


The ap} aratus and its use from the time “kraeusen” 
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l'rederick M. Ruschhaupt, an acknowledged expert in 


this line of brewing, says in answer to an inquiry, that 
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references to the Same name in publi Lions on the art oO} 


brewing, in Lintner and Von Wagner and different poly- 
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Referring to the complainant’s patented process and 
apparatus, he says that the “kraeusen ” stage in the shav- 
ings casks Is that stage which begins with the introduction 
of “ kraeusen.” 


Ruschhaupt, g. 32, p. 146. 
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process of connecting the casks witha view of a.more 
uniform treatment, been used prior to said invention 
of Meller & Hofmann, or known to the art? 

A. Not to my knowledge or belief. I have examined 
the books and publications bearing upon this question with 
considerable care, both in Europe and here, and I have not 
he evi abl. to find anything wh ich detracts from the credit of 
such inventions prior to the year 1876 or thereabouts. All 
publications deal with the subject of bunging as hav- 
ing no other or different object than withholding the 
required amount of carbonic acid gas and charging 
the beer with carbonic acid to give it life and effer- 
vescence ; and Profs. Lintner and Wagner, in their pub- 
lications of 1577 and 1578, first speak of Meller as the 
enventor of th 8 umportant process. 

i, Gs. You consider, then, if 


' | understand you, 
7 . 
the processes suggested by Meller 


and Hofmann a 
deeide d pre yorTess 4 

A. Theywere a great Progress, and presented many new 
features, as stated before. : 


So also, Prof. Walter S. Haines, of the Bush Medica! 


College, Chicago, holding the chair of chemistry in that 


‘ 


institution and an acknowledged expert in this line, defines 


the old process and shows clearly the marked step made 


by Meller & Hofmann. He says. 


P. 179, q- 38. Now, will you please to contrast 
in what manner the clarification of beer and its pre- 
paration for the market was accomplished by the trade 
before, and again, in what particular manner this 
patent of Mellerand Hofmann’s deals with the subject ? 

A. Under the old system the beer was clarified, 
first, by overflowage—that is a portion of the yeast 
cells and other sediment was by the upward pressure 
of carbonic acid gas in the casks driven out of the 
barrel through the bung-hole; second, as the fermen- 
tation began to subside and a great excess of the 
carbonic acid gas was no longer given off, the im- 
purities had a chance to settle to the bottom of the 
cask among the shavings by reason of their gravity. 
This, however, was a slow process, owing to the fact 


] ] 


that these particles are not very heavy: moreover, the 


= mag, 


upward rising bubbles of carbonic acid, even though 
not great in number, would have a tendency to dis- 
turb the purity of the beer, ‘Third, finings were 
added at the close of the active fermentation, which 
mechanically would entangle the solid particles of the 
beer,and then by gravity cause them to settle. Thesame 
disadvantage, however, applied here a rh Uli second 
case, for the carbonic acid gas bubbles would have a 
tendency to buoy it up, and henes keep it from 
promptly settling. Such was chiefly the old method 
of clarifying beer. The Mell , €& Hofmann Syste mm, 
however, revolutionizes this matter, tor OY ext luding “ail 
from the casks it, in the first place, prevents an undue 
formation of yeast cells and other solids, and so di- 
minishes the amount of impurities present. It has 
been demonstrated that fermentation which takes 
place away from contact with the oxygen of the air is 
prone to generate fewer yeasi cells, and so contanl- 
nate the liquid less with them than the fermentation 
which goes on in contact with the air. This 2 an 
important advauage gained by the Meiler & Hofmann 
system. In the second place, not only does this new 
SVSteln prevent the forination ol sediment, but it also 
hastens the subsidence of the impurities present. It 
acts, in accomplishivg this, In this way: pressure 
being exerted upon the liquid,so much carbonic acid 
vas does not at first arise, but is held in solution in 
the beer until the pressure is equalized ; consequently 
there is not at first so much mechanical agitation 
of the beer by the evolution of gas. but a more im- 
portant action now sets 1D: the increased pressure 
auses the particles of yeast and other impurities to 


4 

become denser and of a higher specific gravity, ana 
so forces them more rapidly to subside The Meller 
& Hofmann process, therefore, not only produces less 


sediment, but by increasing l1tS density obliges it to 


settie more rapidly. here 1s, 1ndeed Liil anootner 


advantage more or le ss connect d Wil the clarifica- 
tion of the beer when that poe ised. It is 
found that under pressure the yeast cells do not occea- 
Sion so rapid a termentation as they do when no 


pressure Is apphed Hence w hi n using toe Melle Ww 
Hofmann process pressure being exerted upon the 


ee ae Bt mea “ ‘ ’ * ro 


| 
: 
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fermenting fluid, jess termentation goes On; Cconse- 

quently fewer bubbles of carbonic acid gas are gener- 

ated or arise from the fluid and escape. From this 
+ } * 


cause there 1S [ess « isturbance of the Huid by mechan- 


am 


ical agitation of the uprising gas, and the particles, 


’ ' . } 
therefore, held in suspension have a better chance to 


denosit 


He then defines very concisely the feature which con- 


stitutes the essential element of the process. 


P. 185, q. 63. Now, when you say that the 
use of a water column, ora column of other liquids 
as a means of pressure or confining gases, is old; that 
the use of kraeusen material and finings for the pur- 
pose of clarifying is comparatively old, and that 
bunging, using tight bungs or automatically working 
relief bungs and air-pumps are old, what is there, 
then, novel or characteristic in the Meller & Hoffmann 
patent entitling it to the consideration that you claim 
for the same? 

A. The novelty and characteristic feature of the 
process, by which its excellent results are produced, 
chiefly arises from its introducing an automatically act- 
ung process at an earlier stage of thre preparation of beer 
than has been practised by other devices. This earlier 
bunging produces U numbe r of valuable ré sults. V7LE of thre 
most valuable of which rs the rapid clarification of the 
beer. By placing the actively fermenting liquid 
under adequate, automatically controlled pressure, 
and keeping it thus under pressure until drawn off 
for use, the beer ferments more equably, less sediment 
is produced, and clarification is more rapid and cer- 
tain. Jtis then, as I understand it, not the mechanical 
application of pressure, but the application of a suitabl. 
PTESSUTE, beginning with the second active fermentation 0} 
the heer. and continuing to the close, that constitutes the 
most valuable and novel feature of this process. 


The novelty and value of the process are also well set 
forth in the testimony of Wm. J. Seib, the foreman of the 
great Conrad Seipp Brewery Company of Chicago. After 

} 


stating that their brewery is the largest in Chicago, and 
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manutactures Inore than oOhe hundre d and SIXUY thousand 


barrels per year, he is asked: 


Wm. J. Seib, p. 170. 

—— i. What is there particular! new or novel 
in the Meller & Hoffmann method of tre ting beer over 
the old mode of treatment? 

A. The main thing is that you put in the kraeu- 
sen and fining and then bung immediately. 
®. 8. How was the beer treated while in shavings 
casks, before the Meller & Hoffmann invention became 


a 


known % 

A. We put in the kraeusen and then let the beer 
work out from the bung hole. Every second day we 
had to fill up thé casks—sometimes every three days ; 
| did it every two days. In this way we treated the 
beer until it did not any longer work, and was com- 
paratively fine (clear); then we put in the fininys. 
| Then, after three or four days more, the beer proved 
to be bright or brilliant, and then the beer was 
and then it 


! 


bunged to charge it with carbonic acid, 
was racked off into the tapping kegs 

Q. 9. Had you ever known or heard of beer in the 
kraeusen stage, in shavings casks, being bunged be- 
fore the active fermentation was over and the beer 
clear until this method was suggested by Meller & 
Hoffmann ? 

A. No, sr. 


THIS EARLIER BUNGING MARKED A GREAT EPOCH IN THE 
MANUFACTURE OF KRAEUSED BEER. ‘THE VALUE 
THE INVENTION WAS UNIVERSALLY CONCEDED AND 
RECOGNIZED, AND PROMINENT B 


OBTAINED LICENSES UNDER IT. 
The defendants concede it. 


Mathias A. Maus, p. 69. 


Q. 7. Is it nota fact that s1D e LOA time LOIS D 
Cess ot treating beer I 


la cagamtaag 


GEOR SOME SC A INE RE ANG NO Sm _— 


BREWERS EVERYWHERE 


‘% ,* " 
VY automatically controling the 
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pressure of carbonic acid gas in shavings casks, has 
come into very general and extensive use among brew- 
ers: or, at least, do you not so understand the fact? 

A. Personally, [I have seen but one outside of ours. 
I understand that to be the case—that it has come 
into more general use. 


Ruschhaupt, p. 151. 

(). 61. You consider, then, if I understand you, 
the processes suggested by Mellar and Hofmann a de- 
cided progress ? 

A. They were a great progress, and presented many 
new features, as stated before. 


[t had, prior to 1882, when the testimony was taken, 
been introduced by the complainant almost universally in 


the | inited states. 


Otto Zweitusch, p. 37. 

(). 11. Has the process of treating beer under au- 
tomatically controllable pressure of carbonic acid gas, 
as described in the Mejler and Hofmann patent, come 
into general use or not, and is it of any considerable 
value or importance in the brewing business / 

A. Itis of great value in the brewing business, and 
has come into general use; it has been put up by the 
company and the prior owner of the patent in almost 
eighty breweries, many of which are among the largest 
in the United States 


The largest breweries employ it; as, for instance, the 
Conrad Seipp Brewery, in Chicago, the most extensive in 
the city, producing more than one hundred and sixty 


thousand barrels per year, as testified to by the foreman. 


Wm. J. Seipp, p. 170. 


. 6. Do you use the Meller and Hofmann appa- 
ratus and process all through your brewery, on the 
shavings casks, or only on some of them? 

A. We use it all through our brewery on shavings 
casks, except in a new cellar of the fermenting room, 


which we applied for that purpose of late. 


Pt 
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ANALYSIS OF THE DEFENSE. 


We find at first the usual air of injured innocence, and 
that the whole alleged invention was of no earthly vaiue. 
Then, secondly, there is the assumption that there was no 
infringement, because they had used the same thing at 
Nashville, Tenn. 

The complainant replies to the first point Dy producing 


the evidence furnished by prior and contemporaneous 


publications in this country and Europe. Also the testi- 
mony of experts of national reputation in this art. 

Complainant produces further the fact of the great rev- 
olution it worked in the manufacture of “kraeused” beer, 
and that prior to 1582 more than eighty of the most prom- 
inent brewers in the United States were quick to adopt 
the invention and take licenses under the patent. 

The complainant meets the second defense by showing, 
first, that the use by Maus, at Nashville, was on individual 
casks and not upon connected casKs. Further, that it was 
first so used in the latter part of September, 1877, being a 
couple of years, al least, later than the French patent to 
Meller and Hofmann, and after the invention had been 

bend 


introduced into the United States, which was in the last 


<* mt 


part of July and first part of August, 1877. 

The complainant further meets this second defense 
by the fact that the defendants did not .introduce the 
connected system at Indianapolis until 1581; that they 
did not then rely upon what had been done by C. A. Maus 
at Nashville, but they allied themselves with the Wallace 
patent, organized the Wallace Company and assumed that 
their apparatus was erected in accordance therewith, 


whereas a gviance at the patent demonstrates the utter dis- 


similarity of the patent to the thing which they erected 


and the Meller and Hoffman patent. 


The defendants next produced evidence of a variety of 
ventilating bungs and appliances adapted to hold a fer- 
menting liquor under pressure and permit the gas to blow 
off when it shall have reached a certain limit. 

But the state of the art in this respect is wholly admit- 
ted by the complainant. They concede that it is not new 
to maintain a pressure on a fermenting liquid by a water 
column, or by a mercury column, or by a weighted safety 


valve, or a ventilating bung, but in none of these instances 


oom 


oi alleged anticipating devices is there disclosed in connec- 


tion therewith, that they were ever used upon, or that 1t 
was ever conceived that they might be used upon, beer 
during the kraeusen stage of fermentation. In other 
words. they took the art of fermentation as if Was, and these 


x 
; 
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appliances were ali simply designed to take the piace oO} 


bungs where bungs had been employed in the usual pro- 
cess of fomentation. The purpose was to save the cask 
from bursting or to relieve the brewer or distiller of the 
necessity of so great watchfulness in order to prevent over- 
pressure. Not one of them ever conceived the idea of 
changing the process of the manufacture of the beer; not 
one of them aimed to hasten the preduction of the beer. 
But Meller and Hofmann sought to improve the process 
itself; they altered materially the usual course and treat- 
ment of the beer ; they applied pressure at a stage in the 
process where before the bee! had always heen oper and 
free from pressure and accomplished thereby decidedly 
different chemical and mechanical actions in the liquid 
from what had ever before been accomplished. 

So also, Meller & Hofmann devised apparatus adapted 


to connect a series of shavings casks in a cellar with a 


yo 
ww t 
common conduit haying a pressure regulating escape orifice, 
whereby the whole series was held under equal pressure 
and free circulation of gas maintained from cask to cask 


| 


without in any way agitating or disturbing the liquid. 


The only attempt to prove an anticipation of this appara- 
tus Is, 

'irst: By the Wallace patent in which gas escaping 
from one cask ‘was obliged to pass through a perforated 


pipe immersed in the liquid of the adjacent cask, thereby 


! 


producing an agitation which would be utterly ruinous 
in the manufacture of beer demanding perte 
SECOND: By what is known as the Sturm Device, 

> wa *. ' : + a » : ° 
(Record p. 76) wherein three casks were connected with a 


wash barrel, located higher than the casks and a pipe dip- 


ped therein only two or three inches; the cask had a 
ventilating bung or mercury column sufficient to resist 


i y ‘4 . ; } | 
about one pound of pressure. But Mr. Sturm is the on! 
witness relative thereto: he does not seem to know wha 
j Ni ae } a . . ' } ii . a 
K1InNd oft casks thev were connected With r whether tne 


beer was 1n one stage or another 
Several things are here apparent 


Krrst: If the casks were filled so that toam and beer 
would by fermentation flow into the wash-barrel, there 


would bea liquid connection between the three casks. and 


could, of course, not be used for clarifying beer in 
ent stages of completion. 
. : 4h 1; : La 7 
DECOND: he shioht pressure Ol one pound wouid de 
® 4 } . ; . - . . . , . ] ’ } > A. 
practically equivalent to no pressure; would not hold DacKk 
the rising vas nor contract the veast celis: bence cou! 


1; . * , “cy . 4 ;% | , * ] ,orZ . } , * 
accomplish the process, even had Suchh an 1aea ever veel 
: 


contemplated. 
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Tuirp: Shouid-at-anytimethefermentation saosice 
in the casks, there would remain a space in each cask, and 
there would immediately result a draining of the water 


down by siphonage from the wash-barrel, into the casks. 


And finally, should fermentation subside in the end 
casks, before it had subsided in the central casks, foam and 
liquid would pass off from the central cask into the two side 
casks, and thus set up a new fermentation. In fine, no one 
knows what the Sturm device was used for, or at what stage 
it was used, and the conditions are such that it would be 
wholely useless for the purpose o! carrying out the process 
of complainant’s patent or for any other use in the kraeu- 
sen stage, or the settling or clarifying stage in the manu- 
facture of kraeused beer, In fact there is not the slightest 
evidence that the brewery where it was placed ever made 
kraeused beer, and the period of its alleged experimental 
use was before the manufacture of kraeused beer was ever 
pegun in the United States. 


THE LAW OF THE CASE. 


lt appears from the opinion of the court below that it 
failed to grasp the distinction between the application of 
pressure in the kraeusen stage and the application of 


pressure after the kraeusen stage. 


The Court is correct in saying that means had been 
employed LO regulate the pressure upon beer and other 
liquids, for it has been common for a long period after the 
kraeusen stage; that is to say after the kraeusen fermen- 
tation has subsided and the beer become clear, to bung 
it with a regulating bung which should hold back the 
last developed carbonic acid gas, so as to enliven the beer 


and not permit it to become overbunged. Such use, 


however, transpired after the period in which the patent 
contemplates its use, and, since the use of such apparatus 
was begun after the beer had become settled and clarified, 
it could not operate to hasten and facilitate clarifica- 
tion—the thing which is accomplished by the Meller & 


Hofmann process. 


Again, it seems a very harsh construction of the 
Meller & Hofmann patent to assume that the claims 
are, in effect, for a result. The specification is very 
specific and defines and illustrates, with particularity, 
mechanism adapted to carry out the process. Of course, 
this process in its broadest sense consists in the addition 
to the former process in vogue of a new step, 7. ¢., the 
application of pressure to the beer as soon as kraeusen 
has been added to the ruh beer in the shavings casks. 
Means are shown for accomplishing the pressure, but it 
would seem an unwarantable restriction, when a variety 
of devices might be employed for producing precisely 
the same pressure, to limit the protection afforded by 
the patent solely to the one apparatus illustrated in the 
patent. It would seem but reasonable to hold that any 
apparatus which would confine the pressure upon the 
beer at this stage would, in the consideration of the pro- 
cess, be regarded as equivalent mechanism, and so instead 
of construing the patent to be for a result, produced by 
any means, it should in this respect be construed to be a’ 
process for producing a result by the means described in 
the patent, or by other equivalent means 


, « 


Kach claim of the patent refers clearly to the specifica- 
tion for a description of the means to carry out the process 
claimed, and to separate the means from the process does 
violence LO the language ol the claim im each case. 


i 
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[t would seem therefore that the court is not justified 
in assuming that the claims are made irrespective of any 
mechanism for carrying them out, even should it appear 
that any other mechanism might be the equivalent, in the 


process, of the means described. 
The following decisions seem to be to the point: 


‘Patents for inventions are treated as a just 
reward to ingenious men and as bighly beneficial to 
he public,not only by holding out suitable encourage- 
ment to genius and talent and enterprise, but as 
ultimately securing to the whole community great 
advantages from the freecommunication of secrets and 
processes, and machinery, which may be most im- 
portant to all the great interests ot society, to agricul- 
ure, to commerce, and to manufacturers, as well as to 
the cause of science and art. Specifications are there- 
fore clearly entitled to a liberal construction, since they 
are granted not as restrictions upon the rights of the 
community, but ‘to promote science and useful arts.’ ” 


/3 (V3) hard US. Sprague, Z Story, Ih 


Neé MIOUT OSs, Oshorin . ] ] Wall. 16. 


“When a person has invented some mode of Carry- 
ing into effect a law of natural science or a rule of 
practice, he is entitled to protect himself from all 
other modes of making the same application. ‘The 
substantial identity, therefore, that is to be looked to 
respects that which constitutes the essence of the 
invention, viz., the application of the principle. If the 
mode of carrying the same principle into effect adopted 
by the defendant still shows that the principle admits 
of the same application In a variety of forms or by au 
variety of apparatus, such mode is a piracy of the 
Invention. 

Wintermute vs. Redington, 1 Fish, 

fi il. thman vs. Werk, 2 Fish, 229. 


( j Yr ] 7 . > Ra dl : } 
it would seem that where a patent Is ovptalned 
} ? 7 } 


without a clalm to the invention ol the machinery 


through which a valuable result i L rye yw l,a precise 
specification is required, and the test of infringement 
is whether the defendant has we sabe stantially the 


same process to produce the same re suit.” 


Le POY is. Jathan, Li Howard 


“It is essential to the validity of a patent for a 
process, to show how it may be adapted to practical 
use. In showing this the inventor may describe me- 
chanical means of applying, or peculiarly shaped ves- 
sels for containing, any of the ingredients used in his 
process or art. But they constitute no part of his 
invention. Another person may discover new and 
useful means of applying or using the inventor’s pro- 
cess, and be entitled to a patent for that improvement 
without the right to use the process.” 


py . o ; ee 
pe rms. Brown, j Kish, 


“The machinery pointed out as suitable to perform 
a& process may or may not be new or patentable, while 
the process itself may be altogether new, and produc 
an entirely new result. the sho ess may be patenta- 
ble irrespective of the parti ‘ular form of t instr 
mentalities used.” 


. P ’ 
Cochrane OSs. Deener. [J {/, ree 


“The elements ot the proc SS may be old, but 
when combined for the purpose of putting a new idea 
to practical use, they constitute 1 new and nseftnl pro- 


Cess. 


,) ; 7 
Andrews 8. f OUTING) ‘le i) Alate/ , 


Brown nS. Pip r’. "4 , oe 


“The patentee having described his invention 
and shown its principles, and claimed it in that form 
which most perfectly embodies it, is, in contempla- 
tion of law, deemed to claim every form in which 
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the invention may be copied, unless he manifests an 


intention to disclaim some of these forms.” 


Union Paper Bag Co. vs. Pultz & Walkley Co., 15 
Blatch., 160. 


SUMMARY. 


[t must be conceded that the Meller & Hoffmann in- 
vention marked a turning point in the manufacture of 
kraeused beer throughout the United States, and in fact 
throughout the world. Vent bungs, water columns, mer- 
cury columns, safety valves and other apparatus had been 
employed and worked no revolution in the art; had 
effected no change in the modus operandi of making 
kraeused beer. As soon, however, as the Meller & Hoff- 
mann invention was promulgated, the whole brewing fra- 
ternity was visibly affected. We find that within four or 
five years the Meller & Hoffmann apparatus had been 
introduced, not only abroad, but into some eighty of the 
principal breweries in the United States. It was sought 


and accepted with avidity. 


The courts have many times held that utility is evi- 
dence of invention, and certainly that thing which created 
so much interest in brewing circles must have possessed 


both novelty and utility to the brewing trade. 


What, then, was this novel and useful thing? It was 
not the apparatus, for that is simple enough, and simu- 
lates other apparatus long in use for creating pressures. 

[t was not merely the connection of a seriesof casks, 
for while the means were doubtless novel, the general 


idea of merely connecting several vessels in this and other 


o-- 
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arts was old. Where, then, was the germ of this inven- 
tion which worked this great revolution? The answer is 
plain. It was the announcemeut promulgated by Meller 
& Hofmann of a new step or procedure in the art of 
brewing beer, and especially the art of manufacturing 


k raeused beer. 


This new step consisted essentially in applying pressure 
to the beer at a stage where pressure had never before 
been applied. Pressure had been applied to the beer at 
a later stuge, in fact, no brewer could make a marketable 
article without In some way bunging and confining a 
pressure upon his beer to enliven it before drawing into 
kegs. It was not, however, the simple idea of applying 
pressure to the beer in any stage that worked this revolu- 
tion, but the applying of pressure at the time kraeusen 
was added to the ruh beer in the shavings casks, this 
being a period earlier than that at which pressure had 
ever before been applied; a period where, prior to that time, 
all brewers, the world over, had maintained an open bung 
and permitted froth, impurities and beer to work out there- 
from. Does this merit no protection? Isitnot just such 
an improvement in theart as is contemplated by the di- 
rect language of tie statute ? 

If entitled to protection it can only be secured by a 
process patent. If the specification is clear and defines 
how the process may be carried into effect and describes 
the mechanism for operating the process, so that there 
remains no ambiguity as to the scope or the claim, the 
language of the latter would seem to be of little con- 
sequence. One person might frame it in a certain way, 
another person might use different language in shaping the 
claim, but the claims in this patent, as far at least, as we are 
able to discover, seem to be framed with great care and 


~ 


30 


definiteness. They each carefully exclude all stages of the 
process which are not altered and are confined closely to 


the particular change or step introduced by the patentees. 


We trust that the patent may be sustained and a decree 
ordered in favor of the complainant, the appellant. 
Respectfully submitted, 
WELLS W. LEGGETT, 
OF Counsel for y 1 pre llant. 
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SUPREME COURI 


OF THE 


UNITED SIAIES. 


Tue New Process FERMENTATION | 
("OMPANY. 
VS. 


MAGDALENA Maus Aanp Oruers. ! 


Appeal from thy (ireuit (‘ourt or Ah, Tn PY 
District or / dian 


[his suit Wiis brought by the LTT a. Te N \\ 
Process Fermentation Company, against he defendant 


tor infringement-ot Letters Patent. No. 215.679, issued 

Leonard Meller and Edmund Iofmann, May 20, 1879, 

for an Improvement in the Process of Making Be 
The specification ot the Patent is found in the ec- 


ord, beginning on page six (6). 


Mi Hh, 7" and Hofmann’ s Np fit 


i 


The previous state of the art in making beer Is thus 


deseribed., VIZ: 


7 


“THferetofore, in brewing beer, after cooking and 
cooling, the beer has been put into open vessels to fer- 
ment. The fermentation lasts, Say, fitteen day S, and then 
the beer Is drawn ott from the yeast into large casks 
nearly closed, where it remains from one to six months 
to settle, and among the sediment there will still remain 
ome yeast. The beer is then pumped into shavings- 
casks, and is mixed with young beer, (kraeusen), which 
starts a mild fermentation. lasting from ten to fifteen 
days, until the generation of the gas is reduced to a 
minimum. During this fermentation the beer etter- 
Vesces through means of the carbonie-acid Puls rising, 
and the lighter particles of yeast and solid matter are 


thrown to the top, forming a foam, which, during the 
ebullition, runs over the edges of the opening in the 
cask, and carrying along a small portion (more or less) 
of the beer, v hich is wasted, and this waste has to be 
replaced by refilling with new beer daily. This wastage 
we estimate. from practical experience in the manutac- 


e about one barrel in everv forty. more or less. 


—"s 
- 
—s 


This waste beer, running down around the casks and on 
Hoor of the cellar. sours and produces a niidew, 
Which lmpregnates the air with foul vapors, highly inju- 
rious to the workmen, and, } rmeating the beer in the 
casks, alters its favor. ana, in lnstances where the mildew 
penecrate sTtThne Ww ood oft the eAsks. spoils the beer entirely. 
This fouling of the barrels requires that they should be 
Washed outside. from time to time. ana the water used 
in this Washing always raises the temperature of the cel- 
bul 


le and Wastes the ice \\ hieh is therein packed to keep 


Line temperature about 11° Fahrenheit. After the beer 


WR 


. - Balin, Ser lo cial! = ee Eas 


* 
.] 


has been in the shavings-cask from ten to fifteen days, 


the gelatine or other clarifying medium is introduced, 


and “at the end oft ‘l couple ot dave thy, heer 1S entirely 


clear. The shavings-cask is then bunged up | ight ly for 


{ : 


from three to five davs. to confine thi Ast portions vy 
the rising earbontie-acid vis. This Charyes the beer \\ ith 


carbonic-acid gas (CQO,), so as to make it merchantable, 


. 


and it rniuUst he drawn ott at once 


keos and used: 


otherw Ise the pressure On} the shavin ia ask Trak bur ST 
it. 


“Th selecting the time fordrawt ( otf the beer trom 


the shavings-casks into the kegs send it to market. 


the beer should never be under a pressure of over seven 
pounds tO the square inch ; otherw 1s tiie Ke iF 


bubbles subsiding leaves 


foam in the drawing off, and the bul 


cli Aalr-space over the liquid heer. wh) (*] apsorps a por- 

tion of fT he earbonic-acid us, ali SOOT} eaves T he beer 

a in the keg flat. As the art is now practiced, arriving at 

, H t ° 

; the pPraper degree a) | pressure when tO put the veer 1 
kegs Is merely a matter of judgment or guess by the 

* ‘ * : . ] ‘ i ] ly ; +} 
hOoremnanh, and no two shay INnGs-CAaSKS W ne adPrawti off 

at precisely the same pressure, and the effervescing 

analhitia he } . ii] —— . - sna ol _— 1 . 1, 4 the 

qualities OF the beer Will Vary considerable, much to tii 

i oo ‘ j ] | ’ | ; , ] . > 

(LELTITIe HI OT SLiCs i) rne prewer. rit DCE! Is ld 

put in market at once at this stage, the bungs have to 


the as aiiowed Td) CS 


be removed trom the easks and 0 
ryyvy | - . . | 
Cape. Phen LHe Cscaplhlig2 vas Stirs Ul VeCust and im- 
. . ’ ' ; } | 
purities that have settled to the bottom, and the beer has 
to go again through the entire shavings-cask step in the 


DrOCCSS, 
; 


‘Under the processes now In use it re quil eS | 


ee 


CE 


ao 


twenty days tO pul beer on the market after it is 
pumped into the shavings-casks. This delay requires 
vrewers to keep a large amount of capital invested dur- 
ing the time in unfinished beer, and it is highly import- 
Ait to decrease this time of preparation.” 

The inveption is thus defined: 

“Our invention consists in treating the beer when 
in the shavings-cask step of the process in one or more 
closed casks under automatically-controlled carbonic- 
acld-gas pressure, generated either by the mild fermenta- 
ion of the beer or artificially. This equalizes the pres 
sure in such cask or series of casks, and the eftervesc- 
ine qua lity ot the beer in all l he casks when two or 
more Ol connected together is uniform. 

‘Th cask 0) casks being closed. none ot the beer 
wastes by running over, and the foul smellsand washing 
of the casks and cellarsare avoided. The escaping car- 
bonic-acid is conducted from the relief-valve to the open air, 


} " j ; ° } . : ‘ P : r 
and does not settle in the brewing-cellars to endange? 


“Our invention consists, further, in similarly treat- 
ing the beer when 1n the ‘kraeusen’ stage, or subse- 
hereto, or both: or when the settling-casks, 
(‘ruh-beer.’) this being the second fermenting stage— 
that is to say, our invention consists in SQ treating the 


beer at any time or times previous to racking off or 
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“Our process enables the brewer to keep on hand 


tite hantabl bye er. W hich Call he shipped Instantly, OP, 


if trade decreases. it enables him LO kK Cy his stock On) 
hand without deterioration till the demand is made TO! 
it. 

“All that has heen said ahove in relation toa series of 


casks appli ‘. of COUTSE, equally it) PrP AT WED ai if S/didsie 
, . ‘ ‘ 


‘li is oby ious that means other than a water-column 
may be adopted for equalizing the pressure ot the us 
without departing trom the spirit of our invention—as, 
ror example, safety-valves and the like 1 thie ipparu 
fuse 78 susceptibl of many other rariad 


ait Pee CIES itself. which CONSTILUTES ait j lan Sceed dai 


Pia 
it is further stated. however. in the sp heation: 
? | ne essential reatures or our nvelil Tt) have her } 
patented In Toreign countmes as follows: france. 1 
i | . + | ' } : ‘ , s — + } } ’ 
Leo. Meller & Co.. tiled Septem bel ~sS. 18/6: allowed 


and countersigned Paris, November 30, 1876, No. 114.- 
io. belgium. LO Leo. Meller X Co : hied February I 3 
1877; allowed and countersigned Bruxelles. February 
28, 1877, No. 41,517.” 
Veller and Hofmann’s (‘J 
The claims Ol the patent “ure these 
‘3. rhe process of preparing beer for the mark: 


which consists in holding it under controllable pressure 


: 7 
of earbonic-acid us when in the ‘kraeuse! stage, sy b- 
stantially as set forth. 
“2. The process of treating beer when in the 
j 


kraeusen stage, which consists in holdit 


it VesSSseC] 


under automatically controllable pressure of carbonic- 


acid gas, substantially as described. 


ROM 


i ae 


lige 


<» 
{) 
“3. The process of preparing and preserving beer 
tor the market, which consists in holding it under con- 
trollable pressure of carbonic-acid gas from the begin- 
hing of the kraeusen stage until such time iis it Is tralis- 
ferred to kegs and bunged, substantially as deseribed.” a 
$4. The method herein deseribed ot preserving 
: Call 


beer in a marketable condition after it has passed the 
Kraeusen stage, which consists in holding it under pres- 
sure of carbonic-acid gas, said pressure being automati- 
cally regulated by al counteracting hydrostatic pressure, 
substantially cis deseribed. 

66 The PrOCCSS of treating heer when in thre SCC} 
ond fermenting stage, (‘ruh-beer,)) which consists In 
holding it under automatically-controllable pressure of 
carbonic-acid gas, substantially as described. 

“G.. The process oft treating beer in the COUTSC ot 
its manufacture, which consists in holding if in closed 
connected vessels under automatically-controlled pres- 
sure ot carbonic-acid us, substantially iis described. 

gf The Process of clarifying and settling beer mM 
a series of shavings-casks, and equalizing the rate of 
fermentation in all of them, whereby the beer is more 
rapidly and thoroughly clarified, and will he ready for’ 
racking off in all the casks at the same time, and can be 
kept so, which consists in holding the beer in closed con- 
nected shavings casks under automatically-controlled 


low pressure ot ecarbonie-acid as, substantially cis cle - 


seribed. 
ie ™ Casks A A. provided with cocks ada, flexible 


sections A, and taps N N. in connection with main pipe 


a‘, water-column C, pressure-gauge e, all constructed, 


arranged, and Oye rated as and Tol Purpose se] 
1 , 
Porth 
THE STATE Ol \ 
’ a ae 7 Lae + ] 
Before proceeaing 1 ¢ (i ISC LISS rif yVandaity o1 eit 
} . . . . { 
- claims, or the question of Intring@wement, 10 Will be propel 
i , , ) 
to consider the question ot the stat | the art. 
a . . — : , ' . 
And here It may be Salad, That eithnel nrough wnol 
ance, or upon deliberate purpose, 0! er of the spe 
7c : : 1.4 | +] 
cifeation did not. and has not. truthfully stated the facts 
as to the methods of treating beer under fermentation 


which were not only well-known, but were matte 
public record in the United States ‘atent Ofhee, long 


before Meller and Hofmann filed their application for 


The Wallace Pat 


Thus, Letters Patent No. 62,051, issued to George 
Wallace, March 5, 1867, show an apparatus for Fer- 
menting Malt and other Liquors, in which a pair of 
closed fermenting vats, A and B, have pipes which con- 
nect the two vats with each other. and with a tank C. 

+ ; . , . 
\\ hich contains water, and as the 1nventor says. “lh the 


middle of pipes EK and F are two-way cocks H, designed 


to relieve the Vats or tanks A and ee Dis press 
f gases by allowing the seane through vi . 
} jases DY allowing them to escayr rougyp pipes G, 


into the vat ortub C, containing water, yet retailing 
any aiconoie gases that May arise; also, (0 isi) 
((sitdi rermenrarioo ssi mikeed 
} ° } : : : 
And this result is accomplished, savs the inventor, 
further on, by means of “two-way cocks, H, which in- 


} | e . . ] 
sures the regulation of the pressur “nad gases adurnge 


.cCrmMentation, It One val is ferment Paster than thi 


RST 


- 


alny.adatenine ee 


- 
mass Pe - 


oe 


enc 


fhe sur LWS ga is discharged in the other rat: or if 
each vat has a surplus gas, it is then turned off through 
pipes G, and allowed to escape in the water in vat or tub 
C,which prevents alcoholic condensation, and the atmos- 
Dit re from vetting into Vats or tanks A and ha 
See Record, pp. 83, 84. 
And in his third claim Wallace distinetly claims the 


Ta ¥ ater-column In connection with closed rer 


nied) NY tanks I” Vats 
4 = ' ‘ : + 3 ’ | ror . . 
Lis patent Is sel ip in the answer not merely cbs 


illustrative of the state of the art. but as actually ah- 
ticipating the process claims of Meller and Hofmann, 
and Judge Drummond, in his opinion, held that it 
Was a gFO0Kd defense to those claims. But just now it is 
referred to in proof of the statement that the specifica- 
tion of Meller & Hofmann contained “much less than 


the truth, as to the state of the art ot fermentation. 


But it may be argued, Wallace’s apparatus was for 
making whisky and not beer, and 1S, theretore, not (li- 
re tly in point, ‘To this it might be answered : Kirst, 
that hi deseribes It aS an “Improvement nN Apparatus 
for Fermenting Malt (Liquor) and other Liquors.” 

This clearly shows that he contemplated its use for 
making Mait Liquors and other Liquors, but whether he 
did or not it is a well-settled rule of law that 

‘It is no new invention to use an old machine for 
urpose. The inventor of a machine is entitled 


enefit of all the uses to which it can be put, no 


: 
matt 


not.” 
Robi mts Vv. Ryer, 4] U, S. 150. 
S. C., 10 Off. Gaz. 204. 


er whether he had conceived the idea of the use or 


—- i arrensereammmeseeiti . . ‘i Oh eeieeieiike ee adie il agi? fa tg at - Sti owe J 


a 
Q 
The CUSse cited Was a suit on a refrigerator patent, 
issued to one Sandford. The answer set up was antici- 
pation by a device of Lyman; and in discussing this 
question the Court (Chief Justice W aite) said, amnone 
> other things, that Sandford’s device was “a mere carry- 
ing forward a new or mere extended application of the 


original thought; a change only in form, proportions, 
or degree, being substantially the same thing, in the 
Sime Way, by substantially the Sule tneans, with bette 
results. This is not such an invention as Ww il] sustain a 
patent.” 


Citing: Smith v. Nichols, 21 Wall. 112. 


So that, following this reasoning, if may be COll- 
ceded that W allace’s device Wiis crude : and objectiona- 
ble, perhaps, In mechanical construction, and that Mel- 
ler and Hofmann’s apparatus, being superior in con- 
struction, produced better results, and yet the appellant 
has not made out a case, or shown any invention which 
could sustain the Meller and Hotmannu patent either for 


a process or apparatus. 


The Hicks Pat hit. 


Again, the answer sets up the Letters Patent issued 
to Thomas R. Hicks, April 9 1867, No. 63,636, for an 
Improved Vent Plug. This patent is found in the Ree- 
ord, pp. 84, 86. The drawing is marked 89, and faces 
p. ROH, 


In his specification Hicks describes his device as 


designed “for vessels holding fermenting liquors, and 
to render them air tight, and the same time to prevent 
them from bursting: in other words, to provide a 


vent plug adapted to give relief under pressure,” ete. 


eggaaltt eee eet. os 


i) 


In fact, it was a sort of safetv-valve bung, and the 
ced that it could be set at any de- 
. } 1 ; . * 
sired pressure, and when the bressture rom the ecarbonie 
acid CAS IHSslde the eask exceeded that of the Sspril re, 


iS 
upon the valve g, the gas wouldraise the valve and blow 
off until the conditions were reversed. lt operated pre- 


cisely like the satety-Valve upon a steam engine. 
_ e i ‘ 


rsa , ‘ ; . > 

‘he drawing shows only the construction oft the 
vaive and bung, and no cask or casks are heured, Dut it 
" . ‘ . . ’ \ . : ; ’ 
is clear that if Llicks showed how his safety-valve would 
, ’ 1] . 1 
operate on one cask, and Wallace showed how a water- 
’ iy »>F) tren iy » ¥ I ke ony i + , ; , ae ks } y*g? . 
column Valve wouid regulate a semes of casks, there Was 
nothing left tor an inventor to claim except s0rne pecu- 


liar form of mechanism designed for a similar purpose. 


ln fact. Meller and llofman distinctly Sal that 


i ur invention consists in treating the beer when 
in Lhe shavings-cask step ot the Process iy OHE OF WHOTE 
closed casks under automatically-controllable carbonie- 
acid-gas pressure, generated either by the mild fermen- 


} 


tation of the peer or artificially.” And aQainh they de- 


oe 


" “oe _ 3 ‘ 
ciare Tnat “all that has been said above in relation to a 
’ }} : 
series oT casks, appli Ss, OF COUTSE, COMA fo treatment iw 
} 
(i Seige is/ 


It is evident, therefore, that both the Wallace & 
Hicks patent fully anticipate the Meller & Hofmann ap. 
paratus. And this is rendered more certain, so for as 
the | licks patent is concerned, by the fact, shown in the 
record. that one Otto Zwietusch., the hianager and secre- 
tary of the complainant corporation, (Record, p. 35), 


bought up the Ilicks patent, took an assignment thereof 


TA RII SR 1 ee 


ef 


L | 


to himself, and apphed for a r issue thereof hoping 
to cover the entire field of inventior 1 this line. 
See Reeord pp). 116-123 
The claims he made in this application for a re-issue 


are very interesting in this connection. They are as fol- 


‘ W hat claim. theretore. ana (| sire TO secure Ly 


Letters Patent is: 


Ist As a new articl yr tt lbacture, a& Sprihe- 
i 
. ' »* F - * " — . . ia i] 
Pressure Vent | title construed SUDS CLELLIGLELN cis. and ror 
, + 
rhe Purpose, deseribed. 
‘ + 1) j t ; ’ ; j / 
Jl. Lhe sii fhiod 7, reid (“hexCril ; Zi aa. fitj eer ‘i jiit- 
‘ , i 
j j ° , j ; , 
(delerpiined avd Onli / PrEessu (. db fed Meier Process oil 
Perv niation, hy an aulomati: reliel-a ech de Of Pressure 
. e i 
row alt CORA substantially sis pec f) j 
‘ i 
> rey , , , : j 
Sal. Lhe nethod fil Aji ti ST he ae A | ‘ SAL j Peril hil ; 
| BY pe gir's PONSISAING ffi Ah, appnlieatl ‘ fj wpedes | ; 
ralre. constructed fa (id 24 Old j (jite j if piadtically 
i ‘ . , 
} ' j } j 
pr determined pre SNS fEd Mmhieh ‘ j (fi j j 
° a | ; ; 
tained ‘si bhi ENS substantially iis i 
’ } ’ 
ith, \ vent piug rol CUaSsSKS ( preadcrlermimed 
: : : 
discharged capacity, from which thi ef discharge is 
| iy in } 
eaused DY The sell wveneraters prer BSE nied lk il CUSK 
i as | C4) HS” wer P _S an 
Vy means OT Termentation of the Hgula CONTALIE (i. tTherell 
- } ~ | . ’ ! 
‘ , 4 . ai ’ ‘ i 7 ry : rey ; 
oth. A sa new articie oF manuracture, a Sufetv-valve 
, . 7 s s€) | | ' f , mi cy ¢ os: 887% i | }* — “«t an at va P i 
TO! CaSKS, Capa me’ © MVvilY il pre CLL iLiLiiet Atha OU re 
‘ s . 
: ’ : ’ . ‘ : : * ‘ ‘ i} : . 3° , * " 
Capacity ror retaining and WOW ML Las » CB ape, Stile 
stantially as specined., 
ta { rent lug for f. ‘, ) Sams 
Til, 4 Bmik p j ‘ji j ain. ' j \ “ wi Lit j 
‘ | . : } “~ . ; ' J ° - : 
fHrorna¢nic reliel discharde, ) if hich is : jai ; VELIG Sitlitie 
ty 
tb 
i] 
ihe 
. f 
iF 
; 
- ix 
f 
if 


se atinatea 
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lated fa ine reUSe OF diminish thi pre NSilv'e ‘aT, the CUSh at will. 


substantially iis and tor the purpose set forth. 

Notice the claims printed in italies. it valid and 
allowed, they would have at once and forever shut out 
the Meller & Hofmann apparatus, process and all, in this 


eount r\ at least. 


The assignment from Hicks to Zwietusch was made 
November 7, L878. The application was sworn to Nov- 
ember 25, and soon atter filed in the Patent Othee. it 
was rejected by the examiner—the bung itself on prior 
patents, and the other claims as being new matter—and 
the application was abandoned on the 19th of August, 


1879. by Zwietusch’s attorneys, A. 38 Evans NX Co. 


Now the Courts are familiar with the principle of 
“legislative construction,’ —that is that a statute will 
construed by the Courts in harmony with a construction 4 
already given it by the law making power. Another and 


analogous rule is, that where parties to an instrument 


agave construed it to mean a certain admissible thing, 
they will not afterwards be heard to insist that it meant 
something else. 

Polloek’s Principli 8 of Contract, Am. Ed. O92, 

Chicago v. Selden, 9 Wall., 50, 54. 

Howe v. Clarke, 1 Met. 378. 


If this rule be applied in the case at bar, the com- 
plainant, neither by her managers, nor any one else, can 
now fairly be heard to disavow the construction of the 
Hicks patent which such manager insisted, by his attor- 
heys, Was the true and correct one. The only loop hole 


of escape would be to insist that Zwietusch as manager 


Gem, 


of the complainant corporation, was not to be bound by 
the acts of Zwietusch personally. But the additional 
fact that the business he was personally engaged in, was 
practically the same that he was employed as manager 
to further, will not allow of this contemptible evasion, 
were he disposed to avail himself of it. 


1} 


[In this case, furthermore, it will be seen that the 
second and third claims of the application for a re issue 
were for a process, or “the method — treating ter- 
mented liquors deseribed. The cnuse Was taken upon 
final appeal to the Commissioner of Patents, and his 
opinion is reported in Ax parte Hicks, 16 Off. Gaz. 546. 


The material portion of it is as follows, viz: 
(‘ommissioners Opinion Oiii the Hi f 2. Zirietuseh Appeal. 


“After setting forth the ‘nature, construction, 
operation, and advantage’ of the article, applicant now 
applies for the reissue of his patent, and leaving out all 
claims for the construction, claims the operation ana 
advantages ot the vent-plug as follows: 

“The method of conducting the fermentation ot 
liquids, which consists in subjecting the fermenting 
liquids in an air tight vessel to a predetermined automat- 
ically-maintained pressure of the as generated in the 
fermentation, substantially for the purpose described.” 

lt is only hecessary to determine \\ hether, in view 
of the description of the invention, as above given, 
applicant could orginally have made the claim which 
he now seeks; for if such a claim could have been prop- 
erly granted before the issue of his patent it can now 


be obtained by reissue. 
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S t ‘ { ‘ul { | s 
. : ’ 
‘ ] ‘ j ay } | . real 
Vila * nile x | aes a | CCLIAIII i ea 28 Stal {Ji a Cilt liil cl 
4 
DrOCeSS, 1 ONSISTS OF STeDS O icTts performed 1th at 
i i 
| } ' ; ; ‘ | } } t } , : : 7 Shy +) »} 
eu rele ana WIC ¢ mect ty Cir’ TOM Cpe wiaee l. 
j > + ] , ° 
ai rif cul ie = it] r¢ ~ t Lhd 11} ‘i nec Piaeeters process 
+4 + 4 ] 4. | ' ’ ] ‘ ’ ; »* 
lb Matters HO vVhethner the means Miprmoved are Hew ol 
, 4 4 P { ' . p . ~ 
Oil \ USTTATIOI (1 This ao ridie is wiven in the 
: 
; ° ’ + 
ease of (0 a {) et (11 ()theial Gazette 
‘ 
POY } ' . ° . ‘ . : i 
687,) where the mechanical process consisted 1n passing 
| ‘ 
| 
—- . + . ' 
(Prowl) {j biita | | rOULY I i} sé?) {im ¢)7 id) Ling rere is (>] pro- 
| , . 7 
rressively finer meshes, and, at the same time, supyecting { 
7 > a 
thie mea TO DHlAsts Of eurrents oO rr. Sue. Wy = ~~ 
ei a, ‘ f Tima, Pie peed ape. 
j ; } j . 
(Lidl / J f j j f aii Ltxp ‘ file {) 
; 7 / j 
i, a | it j { / % / siagi aT, ehaepied, 
j 
| jot its functions on uf \s, where a patentee, 
havino } , + | ' 7. ’ —— ; it r.| + wit! 
lavVInN Clarme he arrangement ot feeding-beits With 
,* j 41 : . 
the planes inclined, et ~in combination with a rotating 
| | i | ; ' 
rush and other spec machinery tor Torminge hat- 
‘ a 
| | . . : . hj } 
bodies, could not sustain his reissued patent In whieh 
} ° } | 
Was Claimed the O} erations which were the resuits (ane 
ee a ee 4) Ta , ec] 
so stated in the claim) of the combination of the mech- 
; i... ' ] >. P : ~ ; ] ' 
anism which formed the subject of his original patent 
4] ; } i] 
iif . *T Asi j j ‘74 j aT (Ererirr f hi hid 
.' 7 ’ j a, j j 7 ; ij fj mad ‘iii ii pre MLe 
j | i . aig j j j shi red yrewll sai ii 
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spec ~ 7 ] ,* : . . ° 
AO. tia 1 want at tyr rt] P 
oo. YOW, CHE Present applicant set forth in tis patent 
4 a. & 
ca 
{ / , i | « S wes :, bes re . 
ij : ; id] ) cre*er 3 fa Od nd ether rT vent-piug tol 
€ 
« 
—_———— 
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holding fermi ntine pagu * WY whic 


: | 
rendered air-Ticit 


— 


. : i) 
Operation OL tiie 
= a? . . 4’ : a. } .* ‘ j : j , P 
mitation of the original apple: nh, whnen hied, 1 
i} : +} | ly] hy: ; +45 ; ’ { )th | \ oy 4 
ne arorici@, Wout nay rive USI ite price Lnereal 
‘ ‘ 
e ehiargement of the patent, LO ¢ orace a ait Io! 
' ethod ot . 7 ly ) ror ti ‘ | »>*? 7 ’ » 7 cy} ’ ly eRe ?*. +] > 
FF at , { itt Li¢ Ling it eririe ii . ij ‘?i Lit] ; i> Bere. 
. « } 1} | } ; 
would inelude cull other means known and unknow 
] : : | 
LO] producing tne same result. 
ryy} * . " " ‘ 
The decision of the Board of Examiners-in-Chi 
is afhirmed 
ry , . " 
his qdecision is ih entire hal vy with the views 
t 1 4 ‘ . ’ ; : ’ * 

, of Judge Drummond, who decided t] ise in the Court 
| } . . ° } : ; ; 
below, and whos opinion Wi be | nd in the record 

* 
&. ' 
‘ | +? U - } 
}] 29—51. but this question W | discussed mor 
s Ff i 


linprovement in Apparatus for Preserving Beer. This 


| d in the record at pp. 86 and 87—the drawin 
no Cine latte praee Thi cl Vice s Tncenae 7 tO supp \ 
to a cask of beer on draught, and to prevent the 
scape of carbonic acid gas, and thus prevent the bee! 
from becoming “ flat” and lifeless. ur apparatus con- 


sists of two reservoirs, an upper one * containing a 


lower 
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reservoir _. A tube leads trom the air reservoir tO a 
plug or spigot J, which is driven into the cask, and this 
plug contains a small check valve X which is kept shut 
by the pressure of the gas in the casks. 

This device illustrates the use of a water column to 
maintain pressure upon liquor fermenting in a single air 
tight cask, and with slight mechanical changes involving 
only the exercise of scientific knowledge and ordinary 


skill, could he adopted LO operate Upon a series ot casks. 


The (rilham Pati vit. 


The pacent of William Gilham., for an Improvement 


in Processes and Apparatus for the Manufacture of 


Sparkling Wines, issued June 13, 1871, No. 115950, 
(Record pp. 88-91) would seem to draw the lines still 
closer, and fairly exclude every remaining element of 
invention from the Miller & Hoffman apparatus or 
process. 


Gilham states the object of his invention thus: 
Nature and Objects ot the Tre ntion. 


“The object ot my invention is to produce sparkling 
wine 1n bulk, Or on a large scale, by causing the wine to 
become charged, under great pressure, with the carboniec- 
acid gas generated by itself during the process of fer- 
mentation, thus forming a natural sparkling wine simi- 
lar to that which has hitherto only been produced on a 
small scale by bottling unfermented wine, and not a facti- 
tious article, such iis nay be produced by the injection 


therein ot fas derived from other Sources, 


The first part of my invention relates to the process 


— 


| 


) 


° ‘ | 


. 
‘ 


‘ 
1 
’ 


iv 
above alluded to, the essential part of which consists in 
cophning the wines in an IncIp ent state of fermentation, 
and in large quantities, within strong and tight vessels, 


provided with proper tubes, or pipes and valves or cocks, 


. | 


until the wine shall have suflicient \ fermented to become 
’ ° : 

chare (] with us under ati prope r degree oft pressur . 

when it may by drawn off and bottled, thus greatly re- 

ducing the expense and difficulty incurred in producing 


aaa ‘al: 
wines of this class. 


’ 


The second part of the invention relates to the ip- 
paratus by which the above result is effected, illustrative 
torms of which will be hereinafter described, as follows: 
lirst, cit exterior metallic casing or W ine-tank, made st) 
as to be air or gas tight under strong interior pressure, 
and adapted to contain an interior open vessel of wood 
or other proper material. the apparatus being provided 
with cl series of pipes and co ks for a 1] er and drawing 
ott its contents, and also with il safety-\ nVve and pres- 
SuUre-gvage, Second, a metallic wine-t i] k, as above, con- 
taining an interior vessel provided with a ticht head or 
cover, and having a system of pipes, &c., arranged in a 
nianner shghtly ditter 4 from the first. Third, a triple 
or three way valve-cock, which is preferably used as a 
substitute for the arrangement of pipes and cocks shown 
and described under first. 

OPERATION, 

The cask B is partially filled with new wine in an 
active state of fermentation. In the first and third forms, 
where ai open interior vessel 1s used, the wine Hay 
OCCUPY two-thirds of the interior capacity of the tank A, 


Where a closed interior vessel is emploved the wine 


should not more than two-thirds fill the latter. Sirup 
mav be added at this time. or at a later period, through 
the pipe D, as the manufacturer may prefer or the con- 


dition ot the VV ine require. The stop cocks are lett Oper 


— 


ay or CWO that the atmospheric alr may be CrA- 
relled D\ the Las venerated in the wine, atter which the 
cocks d e are closed and the safety-valve adjusted to the 
required pressure, one hundred pounds, for example, to 
the square inch. When the pressure reaches the desired 
maximum alli eA’ CeSS of us will escape through the 
Valve, and will continue LO be discharged until termen- 
mentation ceases. When the process of fermentation is 
completed the cock ¢ is closed, and when the wine has 
CCOME thoroughly cleared by the deposition ot its secdi- 
ment the shorter branch ot the pipe ky is connected with 
a botthng-machine and the wine bottled in the same 
hlanner as soda water. After the clear wine has been 


drawn oft. cl hiter Is attached ce the longer branch ot the 


pipe E, which is in like manner connected with the bot- ie 
tling machine, and the turbid wine near the bottom of 
the cask is drawn off and bottled in a similar way.” 
The first three claims ot the patent are as follows, 
Vis 
|. The process of producing sparkling wine by its 
own fermentation in bulk, by enclosing it in tight ves- 
sels provided with suitable pipes and cocks, and causing 
Lie Wille 0) become charged with the as generated by 
its own fermentation under any required amount of 
pressure, substantially as herein set forth. 
Ze An apparatus comprising cll) exterior closed Ves- 
sel, A, and open interior vessel B, in connection with a 
) 
; 
” = 
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series of pipes or tulfes. C2 Ki provided with cocks ¢ 
“ad e. safety-valve land pressure-2auge J all constructed, 
arranged, and operating substantially as and for the pur- 


Pose herein deseribed. 


3. An apparatus comprising an exterior closed 
vessel, A, and interior closed vessel, B, in connection 
with a series of tubes. C F’' F G D E. provided with 
cocks, ¢ d e, safety-valve I, and pressure-gauge J, as and 


tor the purposes herein specified. 


It will be observed that every substantial element 
of the Meller and Hofmann device is found in Gilham’s 
device. 

We have here the closed casks in which the liquor 
is fermenting. We have here a space left above the 
liquid in the fermenting casks, which space is filled with 
the carbonic-acid gas evolved during fermentation. We 


. 


have a safety-valve connected with thi top ol the cask, 
Which may be set at any required pressure, and when 
the pressure in the casks exceeds that amount the sur- 
plus will blow off into the air. We have a gauge con- 
nected with the cask to register the pressure, and we 
have the Process distinctly claimed ot holting the ter- 
menting liquid under pressure in the closed casks ot the 
carbonie-acid Pas evolved rom its OWT) body during fer- 
mentation, And Inasmuch iis Meller and llofmann 
expressly say that their process is the same when ap- 
pled ro one cask, that if Is. when appli dtoa seres of 
casks, it is evident that they could have round all thie 

processes and ideas which they claim as new, shown and 
described in this patent to Gilham, issued seven years 


previous, And it there be hth \ ditterenes ly Tine adppara- 


() 


tuses or processes shown in the two patents, the differ- 
ences are only those which would be easily within the 
knowledge of a person skilled in the art of making 
alcoholic or malt liquors. 

Taking the patents heretofore mentioned, namely, 
those of Wallace, lHlicks, Dietrichsen and Gilham, it 
may be said that the field was fairly covered, and that 
there was nothing left forthe inventor, except some par- 
ticular form of apparatus. And it is doubtful if Meller 
and Hlofmann’s patent shows any invention in the way 
of apparatus, for their generator for artificially produc- 
Ing carbonie-acid Pas Was by ho means hew, but was as 
old as soda-fountains. All they did was to hitch it to 
the apparatus shown in the Wallace and Gilham pat- 
ents. The fact that this constituted no invention will 
be more fully recognized when it is known that this al- 
tificial generator was long ago abandoned by the com- 
plainant, who is the assignee of Meller and Hofmann. 

The Bartholomae Patent. 

The bartholomre Patent. No. 201.892. dated April 
2, 1878, is the same apparatus shown in Meller and Hof- 
mans patent, and it appears by the testimony of George 
bartholomre, the patentee, (see RKecord, })}). 41-43,) that 
Bartholomee was not the inventor of the apparatus, but 
saw it in Europe, but made oath that he was the inven- 
tor and had this patent issued to him, and that after- 
wards Meller and Llofmann applied for the patent in 
CONTPOVeEPsyY, and the earlier patent CO Bartholomve Was 
allowed to go by default on an interference with Meller 
and Ilofmann, and that the latter gentleman assigned to 


Bartholome, and the present patent was issued with 
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much broader claims than the B mie patent co 
tained. 
Che transaction was a very singular oneall around. 


and the CestImMmonNny oft Batholon mn reTerence To this 
~ matter, and the operations of Awietusch in reterence 


to the reissue of the Hicks patent, altogether make 


. , ye . 
oe ** LOD mighty CHPUS PTeda1ia« . 


The Nehlaud, peidlii Prat 


The patent issued to Henry ‘el awudemah,. 1 


L878, No. 204 687. for titi Improvem ri} 1}) sat tyv-valvs = 


ror termenting liquor easks. found the Reeord on 
pPaules 95 and 96, shows a safety-val\ COnSTrTUCTed SO 


that the weighted vaive will be raised automati aliv uf 


more than a certain quantity of carbonic-acid gas is 


venerated. Andthis valve mav be adjusted so as t 
a Ll } _— : pan — 4 - 1 } 
make the pressure as great Or as Cf aS may ve de 
sired, and is exactly the equivalent of the water-column 


shown as the Meller and Hofman patent. 


The Praudler Pat 


The patent issued to Ptaudler, July = Is78 NO 


205,571, shows a different form of an apparatus for re 
ulating the pressure in a series of fermenting vessels. 
ray . : " 

Phis apparatus shows a safety-valve-and a pressure gage 


and pipes connecting them with the fermenting CAaSKS, 


The Ntrawh Patent. 

The device shown in Straub’s patent, No. 208.771. 
dated ( lctober S, 1878, 1s practically ud water column and 
is intended to secure constant and uniform pressure up- 

' on beer while being treated in fermenting casks, In the 


specification of this patent (see Record, page 99,) he de- 


ee 


aa 


Spe gece 


J 


Paes ud 5 tg: cer 


—— 


allowing the liquor to overflow at the bung. 


This ap- 


and Hottman’s device. 


Thi Beha Pati Hil. 


The patent issued to Frank Fehr is for reg 


} z " 
Wiating 


the pressure in beer casks, and for equalizing 


the pressure 


1) casks connected to a recelver holding carbone 
acid gas and provided with a safety valve and pressure 
PAaLe, ana Is almost cle ntical with the apparatus shown 


in Meller and Hoftman’s patent, the artificial generator 


tor carbonic acid gas being used in both cases. 
TRANSLATIONS. 


is further shown in certain 


The state of the art 


translation or extracts trom books bearing Upon the 


methods of making beer. Tlie first one is found in the 
Record on pages 104 and 105, and is taken from the 


‘School of the Beer Brewer,” published prior to 1866, 
at which time it was bought in Cincinnati by the father 
of Mr. Frank A. Maus, as appears from his testimony in 
This 


por 


answer to Question 9, on page 56 of the Record. 
extract describes an automatic vent bung for use 
casks containing beer ina state of fermentation, the bung 
being provided with a rubber strap or band which will 
rise when the carbonie acid as has reached il certain 


ce 


pressure, allowing the surplus gas to escape, and con- 


cludes as follows: 


“Then the vent will close itself until, through con- 


| 


tinued fermentation the collection of carbonic acid be- 


COMes adfalt excessive, The tighter the tension of the 


scribes the old methad of fermenting in) Open casks and 


paratus is for the same purpose substantially as Meller 


» 


ied 


4)*? 
sat) 
— » | “-. pane j > | =" , ’ 
rubber band, the greater will be the amount of pressul 
’ ,* ‘ ; P y ’ e Pe 
necessary to liit it. ora larger al at Or CAaArVONIC ACH 
P ie 7 . aa | 
must be at hand, consequently the beer will be more 


sparkling.” 


There is also eontained in) Line Re rad <l COPS O} the 


’ 
' 


application of Clement A. Maus. filed .J 


: ; ° . . . > £ 
ror Letters | autent tor an In prove Lt apparatus tor regu 


4 ‘ i = it? _ 
lating the pressure Upon liquids Inder-going Termenta- 
tLIOn. he draw Ing accompanying this application has 

| ‘ - 2 
! - : > , 4. | , . i a 
by some inadvertence been omitted from the Reeord, but 


the apparatus was simply a Water « in connected by 
FY ‘ . 


~ 


. ' ‘ . ° ; 4} - ‘ . .s a ae , ’ 
with a cask contaming the Termenting iquid, and 1) 


mcreasing and decreasing tne Water in the reservoir, the 
: . ° ' : ' = : ‘ , 
the pressure in the cask would be in re ised or diminished 


accordingly, 


Loeper’s Bung Aj 


The answer further sets up. in addition to the 


patents and other mutters of reeord b retofore 


liiech- 
tioned. that the pretended inventior ft Meller ana 
llottman was anticipated by the device used by Jacob 


rat 


ae 
NndalANADOIIS, 
i 


\. Loeper and Gen. Llerman Sturn 

Ina. The testimony of both of these w esses is In the 
Record, that of Loeper beginning on page 52 and con- 
eluding Oh page a4. And it auppears iro this evidence 
that Loeper manufactured an automatic bung in 1867 
for use upon beer casks, and a cut of this devi 
shown on page 55 of the Record, an 
1 Gage <« Co's brewery at Indianapo 3 and wa 
intended for automatieally repeating the pressure 
of fas in casks or kegs while the beer was in the pro- 


cess of fermentation. And tbat it was ordered and 


sy 


a 


te 


to ee es. 


— 


] } 


: 
Oo pe used when The Yases were CSCapPlne after 
had been put int ) the beer: and this par- 
= ; ae ] : ° , 
Licuiar ma¢ctel is deseribed in an extract trom the 
‘‘ Brewers’ Hand-book,.”’ published in Germany in 1854, 
and found On} page LO6 ot the Reeord. ana Is iis 
follows: 

‘“ After the pre pared stock veast has been added to 

* *1} : ’ 
the wort, there Wil rorm., atter twenty or twenty-four 
hours. il eirele ot \\ hite roam on the surtace ot the beer 
near the sides ot the Vats, which gradually Increases 
itself. and after twelve or fitteen hours further the whole 
surface 1s covered with a delicate white covering. From 
the bottom of the vat countless small air-cells rise. 
which, on reaching the surface, burst with a peculiar 
hissing noise, and make the wort turbid. The toam 
covering grows higher and uneven; some mnatter Is Se})- 
ee ' ; ' : ; — 
arated thereby (py fermentation.) some ol which falls to 
the bottom, and other parts are carried by the cells of 
earbonie acid gas to the surface, where at last thev form 
curl-like vekrauselte, or eurly elevations. he beer 
in krae hiel i] r ae a br 

stands ln Kraeuseh, WHICH Will NOW Aassulme a rown 


color and Merge into each other.” 


The word * Kraeusen” is a word meaning “ curly,” 
and is only used by German, and is not known to 
English or American brewers—but it Is applied to that 
stage of fermentation when the new beer has been added 
to the beer in the shavings casks, tO set up il secondary 
fermentation. 


(x fi, Ntiurm’s Appa PATUS, 


The testimony of General Herman Sturm is found 


in the record pp. 74-83. The witness was a thoroughly 


scientific mechanic, and was engaged in manutacturing 
mathematical whic philosophical instrume nts and hye SiiVs;: 
‘A. Sometime in 1860 Mr. C. F. Schmidt.a brewer 


of this citv. took me to his brewery and re qu sted mi 
— .. 4 2 ' hy } . 
to get up an apparatus for him, which would, durin 


the ft rmentation ot the beer. allow thi ecarbonie aeid 


. ’ 
Fas TO escape, and at the same time prevent the atmos- 
hare fr er, Sea oe, 1 le Ihime 
prere rrom having access to the ber Lt made hlmh two 
} : — } 
such llistruments, one ol wood. Pit ASLLS mele otner 
one entirely ol brass, with a rubbel mora Valve, 
| as ] 4 ; } } 
nave a sketeh ol the SittTlie here, \\ | produce and 
* , ’ ~ ~ o , ¢ } - 
Make a part Of my deposition, LO : Ce mV device 


1} 


and which is as tollows: 


D 
OM, 


In the above sketch. Figure a 


ot wood. perforated about il halt-in AS AT 3: & Wiis i 


metallic cap, screwed into the top of the bung; this cap 


is also perforated, and the perforated thumb-screw, D, 


is screwed in the top ot the Cap, UL: i valve, EK. s 


by means of the rod, F, in this thumb-screw and 1s held 
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down on the bune by means ot spring, (7: this spring 

and the thumb serew regulate the pressure with which 

the valve, E, is held down. The wooden bung, A, be- 

Inge Inserted into the bung-hole ot the cask, contines the 
ss 

CAPDONIE acid Yuis ill thi Sallie, which Cali OUTS escape by 

lifting valve EK, and through a hole bored into cap ©, at 


Hi. 13) raising or lowering the thumb-screw D. any 


amount of pressure can begiven. The apparatus works 

completely automatically, after being once regulated. 
Figure 2 is identical with Figure 1, except it is made 

entirely of brass, and screwed into the bung of the cask. 

lnstead of a metal valve, E, [ used an india rubber ball, 

marked EK. This apparatus also worked automatically 

atter being ONCE regulated tothe pressure desired. Atter | | 


[ had made some of these instruments, they Were ap- 
plied at Sehmidt s brewery, fo some larg fermenting 
casks containing beer, and they worked to the satisfac- 
tion of Mr. Schmidt. except that a foam arising from 
the fermentation process would sometimes interfere ana 
clog the valves, and. Mr. lmbry, who had il brewery Op- 


posite the Madison depot, and for whom had made 


some ot these instruments, requested me to overcome 
this ditheulty, if possible. I then got up a very simple 
apparatus, which-is thus described: I inserted into the 
perforated bung of each fermenting cask a half-inch or 
three-quarter inch brass-tube, to which I attached an 
india rubber tube of corresponding size. These india 
rubber tubes trom each cask were led LO, and were tast- 
ened at the other end by means of a biahy-way cock, to 
a three-quarter inch brass pipe, about three feet long, 
common to all, which was inserted through the bung of 


another cask, to within six inches of the bottom of the 


same. ‘This cask contained suftic 
end of the pipe introduced about tv r three inches. 
he foam passing trom thie rh) menting casks 
i each ot the branch pipes to t main pipe lead 
ing into the water. would be washed off and dropped 
the bottom, and thi vas, atter pass) eihue ol the water. 
would piss through citi instrume i r re, above ile- 
scribed, which was inserted in the he: tf the wate 
barrel. without ¢ 


' and used at Mr. Imbrv’s brewery « iis termentineg 


} } = | : . | ii 
casks, and | SUDO a sketch of it, which is as roOlloWs 
' ; 
‘ 
UF 
j 
fr) ; 
vy Gen. H, Sturs r) . mentine ¢ 
ek Yr? A aka . ; P " ; 
“a r s% ' ’ | 
: J rine f 30 
‘ A A A—Kepresent casks in which beer is fe: 
_ = , , , : 
B B—Flexible tubes connecting the casks 1 Tu les 
tne two-way coc ks. bh hy hy. 
. , os } . . i “ i } | | } 
eo \ e tupdes connecting the ca AS WIEN ( ari . ff, at the two- 
Way OCK, 1) 
] 
: } = 1 ye leading into the W tél Tl) ne VW ~ 
> le o f } 
(y -A pipe icading irom the a space € e merc V 


he above is correct. 


“)\ 


Very soon after making this apparatus, I simplified 
it very much by leading the gas from what [ will call 
the washing cask, by means of an India rubber tube to 
cl glass S\ phon containing about two inches Ol mereury, 
which would be equivalent to about the pressure of one 


. 


pound of atmosphere. ln this way the apparatus, 
shown in hig. Z, Was dispensed with, and the pressure 
could be regulated by adding to or reducing the height 
D\ the Pereury column. Lhis apparatus, l was informed 
by Wr. Lmbry ind by Mr. Schmidt. worked better than either 
ot the rents shown in figure ¢ J and 2. be Lng completely auto- 
west, This laced di nee with th mde poury WIS uscd Mpon thi, 
fi rmenting CASKS bil hoth Mr. Schmidt and Mr. Imbry i) 
LS6U, just before the war. TI think this same apparatus was 
used ii Mi ike?’ s bry wery about the same time. / quit thi 


has “THT VAN ay r | Di if lTS6H]. 
i 


(). 4. Wherein lies the difference, if any, between 
the principle ot operation of these four several devices 
deseribed by you, for regulating the pressure in ferment- 


Ing casks ¢ 


A. The only ditterence know ot is, that by using 
Migure 1 and 2, without using the washing cask of which 
| have spoken, the foam would clog the valves: and it 
Wiis also hecessary CO regulate the pressure by raising or 
lowering the thumb-screws, D. This was not necessary 
if the mercury gauge was used. I callit a “gauge” be- 
cause It acted automatically as such, after you had filled 
the syphon with the proper quantity of mercury. 

(), D. Do these differences. of which you speak, 
relate to the principle ot operation in each case, or to 


the mechanical construction rather ? 


5 
' 
! 


“| 


| 


a: They relate to the mechanica c*{ 


The actual principle, sO) far iis know. Is ii 


that is, you regulate the pressure of carbonic 


in the fermenting casks automatically. 

Q. 6. Then I understand you, in othe: 
the only substantial difference between thes 
vices is, that in the first three instances t 


gas escapes from the fermenting casks thro 


by overcoming the pressure of an elastic spri 


the last case by overcoming the pressure 
mercury ¢ 

A. That is just the way they wor 
the difference. 

Q). 7. Having reference now to 


tioned deviee. retnove the mereury GVauwye 


water in your barrel SO as TO make it a wa 


would or would not the weight of that 


regulate, automatically, the pressure of t 
acid gas in the cask 

A. It would, as a matter of course. 
cask with water until the surface of the wa 
about two feet higher in the mouth 
would have the same pressure in the ferme 
as you had by using the two inches of m 

Ly. 5. In this later case what would 
pressure in the fermenting casks 7 

A. The height of the water Abo 
the pipe. 

(). v. What would be the ditterene 


operation between the device changed. iis 


mentioned, and the four devices deseribes 


y*, + 
i { 


mee 


by Vou as having been constructed in) SOU ‘ 


ynstruction. 


like in all: 


a column ol 


. Inerease the 


ter-column. 


1} hlling the 
ter would be 
he pipe, you 
‘ting casks 
ury. 


regulate the 


i mouth of 


have last 


Land tieured 


30) 


A. The principle would he the Siltne 5 the difter- 
ence would be merely in the mechanical construction of 
the apparatus. 


Gen. Sturm made and put this mereury guage re 


ar 
se eee a 
‘ < ‘ 


ulating apparatus in two separate breweries in. Indiana- 
polis, and the use they were applied to is thus described 
11) his auuswers Upon cross-examination : 

Q. 5. How many of those devices did you make 
tor each of the two brewerles named 

A. Ian not recall the exact number now. But I 
do know that of the merceury 2auges | made only tWo, 
one for each brewery. The making of the mercury 
2auges Was about the last piece Of work | did betore 
leaving the business. I saw the mercury gauges In use 
several tines. 

YW. 0 Can you state the particular kind of casks to 
which your devices were applied, and for what particu- 
lar purposes, and at what particular stage of the fer- 
mentation they were used 7 

A. | know too littl of the brewing business ana 
the terms use d LO vive you a correct answer, | cilh atraid. 
The casks were large casks, probably seven teet in diam 
Cacr « lying 1 a row on their bilges. As my recollection 
serves me now, there was an O] ening in the head on the 
under side, ealled the man hole, which Wiis closed. 
understood that the beer in these casks was intended 
for larger beer particularly, and was undergoing the 
second stage otf termentation. Both of these brewers 


were Germans and oul COnVersatilol Was conducted it) 


’ 


German. 


LF 


~] 


But you can not state trom vour own per- 


sonal knowledge on what 


purpose, or at what stage ot te 
were applied? 


A. 


tar—that | Ssii\ the casks iis have descr 


My knowledge on this subject 


contained beer im a stage of termentat 


a 
LO 


Schmidt or Imbrv. either or both. 


cen - . 7? j | ] 
tergibrunges Process, attached the a] 


to these casks. 


() 


~ 
‘< , 


do 


What cure commonly called ‘“shavil , 


rin 


I? 4 s 
mt vou not KHOW 
Vol ¢ 


A. 


' COp, ana larger it} 


They had itl other kind of 
diameter at thie 
do not 


ut shavings-casks, or whether the 


the CO}. I do not mean these. 


abo 


device Was applied were shavings-casks o 


(). 9. Do you know whether the b 
= | eee Seen | : 
stage when there is a tively fermentatt 
the putting in of * kraeusen ” or “ you 
enulled / 
’ | 
ac No. i do hol know. fill 


Assit iti Tat 4 
j ; if psi f j f [ ; 
; ‘, j ae fi j ) , j 
j 
Pig. 2 
M. 10. Do you know how long yo 


kept in use, and for what partieul: 


i¢) 


or tor what 


vour devices 


xtends oniv =¢) 
ibed, that they 
Vir. 


Was The “ull- 


n. whieh 


paratus mvselt 


_ 


er they were 
} 
“S.. (rT rrdyT (i) 
’ ; 
OvetTi al 

7 hy. : “yf 

Pitti fhan <i 


ow anvthing 


in that 


as 


casioned by 
ee is It Is 
militar W ar 

i Td 

hu 


.us | have already stated, was to confine 
the carbonic me id gas in the fermenting casks, and to al- 
low the same to escape without injuring the casks. As 
Mir. Schmidt said to me, when he first spoke rO me on 
the subject, the gas, if confined, would burst. the cask, 
and if air had aeeess to the cask it would spol the beer. 
and his object was TO prevent both of these actions. My 
apparatus accomplished these objects, whenever 1 saw 
it, during the last two or three months that I attended 
to the business. | 
See Record, J}. 738 anc 7. 

On re-examination he testified as follows: 

Q. 1. As I understand you, your devices were ap- 
plied in the breweries of Schmidt & lmbry, tO casks COl- 
taining beer in such a stage of fermentation that foam 
containing particles of veast, would freely pass out from 
the vent of the bungs when they were used, and into 
the water barrel when the mercury guage Was used ; ih 
| correct 7 

A. That is correct. 

Record, pp. 81-82. 

And Mr. Krank A. Maus one of the defendants, ana 
a brewer of long experience, being recalled, and asked. 

on, * 3 Z. Please examine the answer of General 
Sturm to the first question on re-examination, and state 
what stage of termentation of lager beer it 1s that he 
has there deseribed. 

A. have read the answer referred TO, and cs he 
describes it, by the passing over of foam, as he states, 
it indicates that the beer in the casks, to which he applied his 


, ° . . ; 
appar PHS. Lak mhile thi hee Pr Was tit thy shavings CUshs, OT 


. i ; ) > ° . s* , 
Adi thie fairi Slade OT fermentati Tin Reeord |). 106. 


«> *) 
e)e) 


This evidence of Mr. Maus is direct 


D\ Prot. Ruschhaupt, the commplamant 


rT stint ™ fis PO;MOWS (>t) the PNOAMLNATION 


“oer | 
| desire tor the bett 
| - 


~ of the Court, to have vou define certan 


Which oceur quite often in the books and 


of experts. For example, what is 
‘*kraeusenber’ ? 


Answer. Kraeusen is a ferment 


. : : : ; 
\\ mrt. obftarmed dvirnne air nist sree of Ti 


. 


tation, in which a foam of a very de! 


D t"; s formed on the surtace: 
ae ‘ ise Tq) whiecl 1iCiuliis ¢ il “ 
} ; lit 
AJ. Can you define wha KPaCUS 
nes Cusks means £ 
\ it . that rermentation Ww is 
' . ’ yy ’ 
Kracusenbel nas been added. ris 
t +) 
é . 0 me Kraecusel mareria mracdua 


| . . i- 1 _ . ,¥ 
rhe stre neth and quantity or tne awit lise 


the quality and quantity of the kraeusen 


' . ) " 
ij 


three to eight davs and longer. Gradual! 
. . 1} } 1 
LrLeUNTDTILUTD and fibiis hack. the bubbl S 


Tha 


Prigieairieta 
~ a ()T 
; | 
‘ cert 
fermen 
é white 
German 


rT Tri 
? 
' casi 
: ror 
4 ._ = 

, as 
aL Ltiie 


with older beer of a lower temperature and ot less 
extract or nutriment. whereby the activity of the veast 
is weakened accordingly. 


(). What do brewers call this intermission between 


mate 


the addition of the veast and the visible stage of ter- 
mentation ? 
A. Wehave 


time between the adding of the kraeusen and the com- 


1O technical rerm fo) this intermediate 


— 


mencement OT visible lite: hist thi moment MOU Set UTLALL 


, ’ ; , , 
1-hole. Phe thie APOUCMUMSCTL IS Sit fo have 


COMMHEG our OT hha Ppl vie 


Commenced a "drip. 
i 


Q. Now, do I understand you to say that when 
the quid shows visible marks ot the yeast having COll- 
menced LO work, then the kraeusen stage begins 

A. The kraeusen stage begins as SOOT as the 


kraeusen are added to the beer. but the new ftermenta- 


tion caused by the kraeusen material is not visible: still. 


it Commences AS SOON AS kraeusen are added. 


@. Now where does the kraeusen stage in shavings 


easks end, it there is any detinite time drawn ¢ Does 


, 


the liquid not continue to ferment for a number of days 


/. 1 ¢ 
aiter overtlowage has ceased ? 


A. There Is no detinite line draw li. As soniertimes 


the term is used, the kraeusen stage in shavings casks 


‘7 
ae 


the foam shows at the bung hole, and 1 


CeaSeCS vith the overtiowage of the foan ana the dimun- 
ich 


al the moment the kraeusen are added Lo 


inanitestations, but in fact the kraeusen 


stave 


the beer. and it continues until the kraeusen have 


answered their main object and the clarification of the 


beer is complete. 


(). The term ‘ kraeusen stage in shavings casks’ 1s 


‘ 
o 


— 


‘omparatively a new one, is It not 
A ; t is that is tO Say. if has heen nD reneral Lise 


os . a . ‘ } | 
It bre Werles since about nireen vears, and particularily 


oad in this ecountrv. It followed the introduction of shav- 


Ings casks, which are comparatively i modern progress 
a In this country.” Record pp. 146-147. 


THE QUESTION OF INFRINGEMENT. 


llaving thus considered the state of the art prior tO 
the use of the Mea ller and Llottman pat nt, as shown by 
thy records of the U.S. Patent Office, and from scien- 
tific treatises on the art of brew Ing, and in view of w hat 
had been accomplished by Sturm, Loeper, Wallace and 
\I wus, if \\ ill now be proper tO ef sid re Upon VV hat 


erounds and what claims it is insisted that the defendants 


have inf inged the Meller apd lloffman 


‘ ° ’ . . P . 
ln order to sustain the charge of infringement the 


— 


complainant ~ hav c taken the at posith nm of Utto AW e]- 


tusch, and his testimony on this subject is given upon 


his 10 rect examination iis follows : 


} 


de, i. 0. \\ ere vou ever at the defendant rewery 


his su1t Was commenced f 


| was, the latter part of Octobe LSsv, 


state Ww hether you 


| } . ‘ ° : 3 e 
he detendants, or either ot them pout their use 


‘laimed 


of the process or apparatus tor treatine bes 


to be an intringement of the complainant’s patent. If 


) ’ ’ 
you had anv such conversation, pleas SLi \ what 


e , 
Wills Silda. 


ree 
- { ° 
is. aa 


>) > 
Sie 


whether thev were using bunging apparatus in their 


brewery by which the pressure of the carbonic-acid gas 
was regulated automatically by a water column. They 
said, yes, we have an arrangement similar to that which 
represent tor the New Process Fermentation Company 
—using it on twenty-four shavings-casks. Then I in- 
tormed them that they infri red the patent ot Meller & 
and Hofmann. of whi h the Ni "\ Process Fermentation 
Company is the owner. One of those gentlemen said to 
ne that they had applied tor il patent themselves, and 
did not want to do anythin about taking’ leense trom 
the COTM pany until they knew something particular from 
W ashin ‘tTON. The second time | was in their othee. 
sometime after. One ot those gentlemen made me a little 
sketch, showing in what manner their arrangement was 
working. I did not find any difference in the results by 
such an arrangement, by their apparatus, than in the 
Meller and Hlofmann patent 

Q. 8. From that skectch which they showed you 
and the explanation which they gave you, please state 
briefly the object for which the apparatus was used and 
the manner in which they used it. 

A. The object is for clarifying the beer more rap- 
idly and ripening the beer for the market quicker, and 
better. by having a constalit pressure, or equal pressure, 
in the shavings-casks during the’ clarifying process. 
Krom the sketch shown me, | found that each shavings- 
cask was connected with a pipe which was leading to a 
kind of closed reservoir or tank; from this tank another 
pipe led to the top of a water column, from which point 


1] " . - nid : } 
all those shavings-casks run in by outlet to the bottom 


. *% ’ a 
process which defendants were 


— 
f 
Ps 


ditters trom the apparatus ana 

Meller and Hofmann patent sued on in tl 
A. The process does hot ditter ul 

vorking of the apparatus. The appar: 


difters f rom that oft \leller and loth 


; 


‘ . x | 
reservoir. Oo} closed TALK. petween thre 


qaescriped it to you, embrace and al 


a ° . : j O4w1 ef — 

dese} Sie and ( lalimed In patent NO waiwt.dDi 
i 

this cause’ If you say it does, pleas 

\ : ° e ] . i ’ ‘ 
ClLalLInS Vo COnsSIGder GeTenaants IN cy 

; 
\ Yes, it does in mv opi 
: 

Tl! T | third onrt vTi : ' ' 
Li be “f° Peita., tf iz 2 rou! ii. ~ a <i ‘7 te 
‘ ' H ‘ } 17 +} mitt i ’ i Tt 
CAnNNOL SAVY ADOUL Tit ili Ll ana ele ti 


Record pp. 36-37. 


Upon cross-examination, Vir. \Ava 


,% , ¥ 


\ 


views of the scope of the Meller and H 


“\-Q. 10. What is the kraues 


A. he kraeuse n stage of the 
taken from the ruh-casks into the shaving 
} . t | 
younYe peer, or lc raeusen, 18 eclale “tO the } 


a 


fermentation of the beer, clarifying t 


’ ’ 


inc it suitable tor the market. 


A-@. 11. May the plaintitt 's oO 


' 
‘ 
| ti} it 
> i " ri 
+ i¢* 
’ ’ mi 
» i Onis 
" liv <t 
| | i py 
i ' 
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i | iti 
" 
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, 
’ ° , * 
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| 
~ } 
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. } 
rives his 
hn patent 
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used on 


A. [It is no matter where it 1s used ; the ettect is 
the same. 

X-Q. iz. Will the plaintiff's Process be preserved 
in all different mechanical construetions which hold beer 
in closed casks under controllable pressure of carbonic 
acid gas ? 


A, During the time of manufacturing the beer: 


X-Q. 13. Will the process he preserved atter the 
beer is manufactured, by holding it under such pressure 
of carbonic acid gas ? 


— 
‘ 


A. Yes, that is involved, too. 

A-Q. 14. Will any arrangement or apparatus by 
which the beer is held in closed casks under controlla- 
ble pressure oft carbonic acid as, embody the principle 
set forth in the plaintifft’s claim ¢ 

A. Yes, it will. 

A-Y. 1h. Then thy plaintiff elaims all proc LRP of 
manufacturing and holding beer under controllable pre SSalye 
of carbonic acid Gus, by what rer apparatus that may hy (l(- 
complished 4 

, ye Ss, sir. 

A-Y. 16. Would an apparatus constructed with a 
metal spring instead of a water column. whieh spring would 
yield At thy CLCERSiN pressure of carbonic acia qas, and 
would control and hold the gas in the cask when not exrces- 
sive, embody the plaintiff 's process substantially 4 

A. [f such aL apparatus with such if spring will work 
automatically, yes. 


A- O/. 17. Sup pose shavings-casks to be supplied with 


; 
zfs 


A-Q. 18. Suppose an apparatus constructed with 

a rubber spring, but otherwise substantially as detailed 
in my last question, would that also embody the plain- 
tiff’s process and claim? 

A. If it works automatically, yes. 

X-Q). LY, W ould not a rubber or VW ire ither. that 
would hold a valve down until the cask was charged 
sufficiently with carbonie acid gas to force the spring or 
rubber up, be as much of an automatic arrangement as 
a water column which held the VuUSses in or allowed them 


tO CSCUPEC when over-charged f 


A. It is an automatic arrangement only while it 1s 


in first-class order, but rubber and spring will never 


regulate as well as a water column. 

\-Q), yAUP Suppose the pipe that enters the water 
column at its base, instead of entering at the base, should 
enter at the top, but extend through the column of 
water to near the base: would the effect and operation 


of the water column be the same as when th pipe en- 


t 


ters al the base of the water eolumn 


A. There is no difference whether it goes inside or 


outside ot the water eolumn as iong as it is tea near to 


the bottom ot the column. 


f 
+() 
X-Q. 21. Is the principle of the water column its 
welght Ly which the GUS Is bstructed Or held down 


}° ’ . , } 
A. <Aceordine to the height of the water column 


om - 


ic pressure Of the Gas 1s regulated. 


X-Q. 22. Llow does the water column regulate the 


, ‘ : ; one > al : ‘ 
ras f Is it by Obstructing the escape Or the vas { 


a 


A. The over-pressure, yes. 

\-Q. 23. Suppose an apparatus constructed in this 
way the casks instead ot being connected by short 
pipes, with a common pipe leading to the water column, 


y from Ole eask ce other cask. 


— 


here was a pipe runnin 
and then extended into the water column in such a was 


that if the FAs in one cask was too much it could escape 
through the pipe directly into the other cask, and in 
either or both the gas should he LOO much. 11 could (‘s- 
Cape through the Sale pipes to the Water column, and 
thus out through the water column—is such an appara- 
tus, and the principles therein, the same substantially as 


Sel torth and claimed by plaintitts in their patent 


A. That is the very principle claimed in this piat- 


X-Q. 24. llave the cocks anything to do with the 


principle of the process or the working of the appara- 


,* ] } , aie . 
tus, any turthel than to allow one, by turning them, tO 
leave tiie Hipes at] Open ,; ei if CdTié eask should aT 
i i 


emptied or taken off. or for any other purpose they 


, 


desire LO close the pipes as TO one or more, ao 


} 
shmHoutd 


2 4 ee . ° » | 

the eockKsS Cllt AlN neure except forthe pull pose ol ClOsiiYg 
° ‘ ° i. 

the pipes in that way! 


A. No, sir. 


, 


‘AnVWite 


ed 


£2 


‘ ‘ 1 . . * 
A-Q). Zu. [Is there any claim on the size of the 
water column ¢ 


A. No 


Rw, BO. That makes no ditterence. 


A? 2h. 3 on apparatus was constructed, then, in 


7 . :, ae 
chil particulars, so as to be no intringement, unless the 


water column was an infringement, would the size or 
construction of the water column cut any figure f 

’ } , , 
A. No: tne water column acts on a hatural law 


’ 


bY having two feet ol height Or water, 1t W) 


’ 


” 4 . 
eording |\ one pound pressure, ho matte! whether the 


.. - 


(ddjiameter 18 a quarter ot an inch or ten teet. 


The witness is now brought upon delicate ground,and 
is questioned as tothe scope ot the Hicks patent, which he 
had brought and tried to have re-issued to him so as to 
cover the very ground in controversy, and the examina- 


tion proceeds as tollows: 


X-Q. 33. Are you familiar with the Hicks patent ? 

A. Yes, l am. 

X-Q. 384. Would an apparatus constructed under 
and in pursuance of the Hicks patent and specification, 
be an infringement of the plaintiff's patent ? 

A. If it is used during the manufacture of beer to 
regulate automatic pressure of carbonic-acid gas, yes. 

X-Q. 35. Is the principle of the Hicks patent sub- 
stantially the same principle as the plaintiff ’s for con- 


trolling’ the beer ‘4 


¥ It is not. 


Ing cil) apparatus ditterent from rie Oe claimed ce have 
been invented, for regulating the pressure of gas upon 
beer in their shavings CAaSKS., have intringed the first. 
(Ist) second, (2d) third, (8rd) fourth, (4th) sixth, (6th) 
and seventh (7th) claims. 

The tirst three claims relate to the same stage and 
ake practically the Sale thing—the holding of beer lUlli- 
der automatically regulated Pressure 1 the shavings 
casks, or while in the kraeusen stage. 

The fourth elaim relates, nominally Lo holding the 
beer under such pressure * after it has passed the kraeu- 
Sel) stage,” but is practically the same as the first three. 
tor the beer Is still in the " shavings casks.” 

The sixth claim relates to holding the beer under 
such pressure at any time during its manufacture. 

The seventh claim relates to the * shavings casks ”’ 
and is the same as the first four, only the plural is used, 
oe series ot shavings casks,’ 

The witness, Zwietusch, testified that defendants 
admitted they were using a water column apparatus In 
connection with twenty-four shavings-casks, but the 
casks were connected to an intervening cylinder, which 
Wiis in turn connected tO a water column. 

Record, p. 87. 

The claims mentioned are, therefore, practically 
repetitions ot each other, and iis such May all be consid- 
ered together. Kor in fact, thi apparatus ot this sort, 
whether it be a weighted valve like that of Hicks, or 
Gilham. or Dietrichsen, or Loeper, a mereury gauge like 
the device of Sturm, or a water column like that of 


W allace, or Meller and llotiman, Is hever applied inthe 


I 


manufacture of beer to anything but the shavings-casks. 


, : “7 ae ) | 
Kor in the first stage the Termentation is co idueted 
See Maus’ testimony, answer to question eleven 


rent , .s a 
**\). Ll. \\ lili Vou stunte. lh an wenera ; Lit pro- 


commencing with the ti vhen the 


; hy . 7 7 ' ’ . 
(Psa VW) TT ™ sep il ve \\ rt: , ion Sascnet , ‘ - mal 
rrai\ i} ‘ ' "ahi itd crt t . ie Dries | ‘ " ‘iti | 
i 
| ] ’ , ,* 4 ’ 
| 3 *) Ff . . . ; ? . 
bolled from one-half to two hours, a y to the 


} . : , : | | 
UOreWwers notion: then HOPS cir'e added. al TE COM - 


{ niics Prom ‘ halt hour ce ‘ili POU Ne “ | 1} rive 
wort is WIThHCArAWN Prom the kettle. ‘11) | _ ooed To the 
required rernperature, ana piaced In laren ij ts. called 


fermenting vats, which are open at the top. ‘hen yeas 
is added. It is permitted to stand from ten to twenty 
days. The fermentation during the first CV" days Is 
called the “kraecusen stage.” W hi n the be ; with- 
drawn from the vats it is usually placed | re casks, 
for the purpose of letting it rest and beco ved. It 
remains in those casks 1 il dead state, tree ft i rermen- 


tation trom two weeks to six or elcht s anal is 


} * 1 : 
known as rv, or lager beer. Whe ded for th 


| ; . ’ } . . — 

. ‘i ? ves |. F out t 1 - 

marke Ls Lhe ; fi be I is paced Into > ct \ .) .iiA SS, rit 
, 7 . i . } : ’ 

SHAVING@S-CaskKs are large casks. ana ‘ } shavings 


> 7 ryt a< : 

made of beechwood. Chen ‘1 «6STTDELIT bye) tf «of heer 
1| } < ; . : - 

tuken Ww hile in the kraeusen Stag Is added. Which 

causes the beer in the shavings-casks ferment in a 


mild form. 
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The beer will clarify and charge itself with sufficient 

carbonie acid gas in from eight to fifteen days, when it 
is drawn into kegs and delivered CO customers.” 

The beer, atter fermentation in these Open Vats, 

storage casks. called. in (yerman. ruh., or rest, 

There is little or no fermentation here, as these 

kept in cool cellars, having a temperature a 

the treezing point, and as there 1s little or no 


rermentation. there is tf] ie or pressure. he bye Cr ois 


sit , ; > + 
here would. then. be no earthlv use of putting on 
a saretv-vaive Upon SUCH CasSkKs, TOr ho Gases are arising, 
y 


and the beer can not spoil as itis kept cool. The only 


point of the manutacture where it would be convenient 


or necessary to ap hy il safety bunging apparatus would 


s 
; 
‘ 
} 


be when the beer rad been transferred from the storage, 
or rest casks, CO the shavings-cask, and the nev beer, 
“kraeusen,” had been added to start a second and lively 
fermentation. 

apparatus is of no Value W hatever at chy other 
point in the manufacture of beer. And it was at this 
precise point that the apparatus of Sturm was applied 
in the breweries of Schmidt and Imbry, in the city of In- 
dhanapolis, more than seventeen years before the date of 
Meller and llottman’s patent, and it was at the Sale 
stage of the manutacture of beer that the safety bung 
of Loeper was appled in the year 1867. 

See Record, pp. 52-54. 

And Wallace testifies that as early as 1867 he 

ottered his apparatus to brewers in Cincinnati for asim- 


ilar purpose, and in 1874 or LS7o. LO the detendants, 


17 
\laus. and LO Schmidt. another brewer 1] i] dianapolis. 
Reeord. }). HD. 


The complainant therefore. practh ti \ nsists that 


the ise ot ctti\ ot the devices shown hy thy, at nts a7 
up in defendant’s answer for regulating the pressur 
upon beer at any stage during its manutact Ss an ile 


fringement of the Meller and Hlofmann Palen, Hecause 


it is a patent for “a process. 


riE PROCESS THEORY. 


Let us examine this matter briefly. For in view of 
the careful and exhaustive treatment of this estion by 
Judge Drummond in his opinion given in ¢ case, it 
will only be repeating his argument to go into the ques- 


tion at any great length. And in doing so will be 


=, 
‘ 


i eS | 
necessary to refer to the decisions of this Cou yn the 
subject. 

one ot the eariier cases Was t} “ul i] f | 
Aingsland, (1 Lloward, 202.) which was brought 
thy i m _ t ‘ -* : . ] . ] ’ i si? ¢ " s. 7 : : 
Vv the plant Ss against the defendants Tol niringas 
meut of a patent granted to Ilarley, for an 1 verment 
. . : . *) ' ' P 11: 
It) the mode of Casting chilled rollers ahi miectatil 

hy . } 

evlinders and cones. 

On the trial it appeared in evidence that it had long 
been desired to tind out some mode by wv 1 Iron 

+ ’ ‘ i « 

ers or evlinders could be so Cast that Wiel metal Was 


introduced into the mold if should- cat 


rotarv motion. by which the dross would thrown into 


the center. instead of out to the surtac 


13 the old mode the metal! Was conveyed trom 


furnace to the mold through 


tal or perpendicular direction. 


ry] } ] : | : 
uiy mode allewed ro have vpeen invented by llar- 


" ° ’ . . : ° ,t : ‘ ' 
ley is thus described in the specification annexed to the 


‘] ] | ] - 
fhe tube or tubes, or passages called gates, 


' " . ’ ' }° , , « ' 
through which the metal is to be conveved mito the mould, 


; . } } ,@ } Bi } 
shall not enter the mould u PpenaieuLarts at tine hot- 
2? | 
COM, DUT Sianting or ih a direction approaching to a tal- 
‘ ] ! 
(Pe) I at evyvilnadael byt iy. Thre rates envel thie mould 


ot the axis ot the evilind * but in a tangent form, or in- 


j 
_— 
t 


Thus the thing patented consiste 
Ine the dire tion ot the tube. which conveyed the metal 
to the mould, from a horizontal or perpendicular post- 
tion toan angular one. 


It produced the cle sired ettect chive Was highiv use- 


The ease went off on the question of license, but it 
. | 4 " . e ’ 
Isa Ccliear that the Court Was of] the OPTULOL tipi Llar- 
; - ' 
icy s&s method of eustinge’ Was a new discovery and Was as 
such independent ot the particular form | mechanisin 
Which he employed. 

GGayler ve. Wilder, (10 Iloward, 477.) was a suit 
ly . ‘or tl 5 on Mat :, Pio ns nt rial or the 
rougnt for the tmiringement o tL patent rignt tor the 
tiie oft Plaster of Paris. 1h) the eonstruction of sates or 


‘hests. ot which hitzgeralad was the patentee, 


hre proof 

The claim of the patent was for “the application 
and use ot plaster ot Paris. Or gypsulh, In its raw State, 
prepared as above, either alone or with mica, for the 
construction of iron chests or safes, in the manner above 


— . ’ a: i } 
deseribed. or in anv other manner substantiall’ the 


Sallie. 
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rye . " . * ‘ ” 
The safe as maufactured consisted practically Of tWo 


iron chests; an outer and an inner one, and the space 
between them filled with plaster of Paris, whose pro 
perti 3 Was such thi: Boy by the appli ation i Lense 
heat 11 lmparts il Vapor Or Yas, OF sone othe Prope rties 
which eft etually Stay the progress of the fi 81st 
the influence and ettect of the heat. 

This case Welt ott On} the question ot anticipation. 
but the majority of the Court held that the-discovery o 
au new art or the re-discovery of a lost art, w! Was a 


useful improvement, would be entitled to a patent wu 
der the nited states laws. 

A leading and certainly a more important case than 
either of these cited is that of O' Reilly v. H , (1d 
lloward, 62,) Morse’s 8th claim being “tor the use ol 
the motive power ot the eleetme or TAlVial current, 
however developed, for making or printing intelligable 
characters, letters, or signs at ani distance, Ly ng a hew 
application of that power. 

The Court, (Mr. Chief Justice Taney), held that 
this claim was void and in the opinion considered the 
llot Blast case of Neilson v. Harford, the Gun Stock 
case of Blanchard v. Sprague, (3 Sumner, 540), and the 
case of Wyeth v. Stone, (1 Story, 270). 

This opinion has often been eriticised, and Morse’s 
eighth claim, if the question could now arise, WOU ct per- 
haps he held valid Upor the ground set forth the last 
decision of the ease of Leroy v. Latham, that it was not 
the mere function of the machine that Viors had In- 
vented, but it was a new discovery in the realms of 
science, and iis such discovery it Was entit led to a pat- 


ent. 
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Leroy v. Tatham. (14 Howard. 156.) was a suit 
brought hy Tatham Ol & United States patent issued ror 


an improvement in the manutacture of lead pipes. 


The claim was for a combination of certain parts 
of mechanism, when used to form pipes of metal under 
heat or us ssure in thie the manner set forth. Or wm any 


other inanner substantially the same. 
he discoverv or invention was as tollows: 


ryyy , , 
“That lead recently become set under heat or pres- 
sure ina close vessel would re-unite perfectly’ after a 


SCDAaAration OT 1TS parts. 


The Court below was asked to charge the jury that 
the state of the lead when used as deseribed in the 
laintiff” wiiaetinn hatne : sneiple of n: pe 
piaineci - specineation, eng a principie oO nature, is 
not the subject of a patent either alone or in combina 
tion with the machine deseribed. 

The Court retused this charge and instructed the 
jury that the new discovery was patentable. 

The Court further charged the jury that in the view 
taken Ly the Court in the construction ot a patent it Wiis 
hot material whether the mere combination ot machin- 
erv referred to: were similar to the combination used by 

ia hee 
Ilanson, because the originality consisted not in the 


novelty of the machine but in bringing a newly discov- 


oe 


ered principle into practice, by which a useful article of 


manufacture is produced, a wrought pipe as distin- 
‘uished irom a Cast pipe. 

This Court reversed the decision of the Court below 
on the ground that the Court was wrong in instructing 


the jury that “the novelty of the combination of the 
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general term ‘useful art.” An art may require one or 
more processes or machines in order to produce a cer- 
tain result or manufacture. This term machine ineludes 
every mechanical device, or combination of mechanical 
powers and devices, to perform some function and pro- 
duce il certain ettect or result. But where the result or 
ettect is produced by chemical action. by the operation 
or application of some element or power of nature, or of 
one substance to another, such modes or methods or op- 
erations are called processes. A new process is usually 
the result ot discovery ; a machine oft invention. It is 
forthe diseo\ ery or invention of some practicable method 
or means of producing a beneficial result or eftect, that 
a patent is granted, and not for the result or eftect itself. 
It is when the term process is used to represent the 
means or method of producing a result that it 1s patent- 
able, and it will include all methods or means which are 
not effected by mechanism or combinations. But the 
term process is otten used in a more Vague sense, In 
which it can not be the subject of a patent. Thus it Is 
said that a board is undergoing the process ot being 
planed, grain of being ground, iron of being hammered 
or rolled. Here the term is used subjectively or pass- 
ively, as applied to the material operated on, and not to 
the method or mode ot producing that operation, W hich 
is by mechanical meahs or the Use ot il machine, cis dis- 
tinguished trom a process. In this use of the term it 
re] resents the function ot ck Tia hine. or the ettect pro- 


; 


} — ; : = . io 
duced by it on the material subjected to the action of 
} : ee ee } ~~ oe ie , . 
tne machine. Sout af as ell SPTTled Thal a wan ecanjof#r hare 


; . ’ " : : . ‘ » « 
‘i SAL pil ror hhig Patjic Lion (iy abstract f Weel OT ‘i pmaechivyeg . hist 
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Oty TQ) This machine tf hich produces 


In the Cuse of Bean We 


2? Story 408. Mr. 


Justice Storv said: 
“Tle (the patentee) says tha 


Is last claim. has been 


a applied tO a 


COnTrivance, 
therefor. must 
1} . 

is old and well-known, and ap 


does not make 


an old machi 


oulton Ve Bull, Z 
osh v. Hague, We 
Crane v. Price. 
Huddart v. Gi 
Howe v. Abb 
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ose a adanipe I" 


heat to open a 
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Upon directly D\ the heat ot the stove or the nre which 


The prineipal objection to the validity of the }att- 
ent was that the nature of the subject which it con- 
tained was exactly similar in its general character to the 
elehth claim ot \Lorse. whieh this Court decided ice be 
invalid in the case of O Reilly v. Morse, 15 Howard 62. 
Foote, however, disclaimed the broad discovery of the 
expansibility of iron under heat, and the contractibility 
when cooled, and the Court held that the disclaim Yr oO 
Foot did not come in too late. and affirmed the Cuase O1 


' . } 
1) i] \\ ‘ -. I yerseqd 


The ease of the Rubber Company v. Goodyear, 9 
Wallace 788, involved the construction of the Goodyear 
patent for treating nadia rubber. The oniginal patent 
was issued in 1844, and in 1849 thi patent Wis reissued 
by the exeeutor of Goodyear in two divisions, Nos. 
L.OS4 and L.O8D. No. 1.034 was for the article produced 
by the process, No. L.OS5 was tor the process by which 
vuleanized India rubber 1s manufactured. The tollow- 


ing is the language of the Court 


“Ti is contended by the appellants that both these 
patents are invalid, tor LWO reasons: (1). hecause they 
aie broader than the claims of the patent surrendered 
by tne executor ; and, (2) because one 1s tora Process, 
and the other for the product of that process. The 
Court below held the objection to the pacer forthe pPro- 
cess—that it is too broad—tatal to its validity, because 


’ . 8 } aa # ; ? : 
the clam embraced ‘other vulcanized CUlliils besides 


. ¢ ie 2 * 
India rubber as articres tro whieh the Process wis To be 


rOod- 


‘ 


te 


yb 


used 


1, may by combined in the mixture above described, 
_ da Sie a a ool 
in the proportion of seven parts Dy welg@ht, thereby form- 
ing a triple ¢ und. Other salt ay be used witl 

| a: pi compound, fner saits May e need ' 
advantage. and eolor) ne matter may he +) ree Incorpor- 

. P " ° ” 

ated with the mixture. tor thy purpose of iMparting 


colors to the product. 


| ; ial 1] 1] 
And other materials, such as cotton, silk, wool, 


. " . : 


or leather, may be Incorporated or combined with the 


as _ . ] it . . | en : .. 
India-rubbe) ieee sulphur, rnereby moditvineg { eo 
. ‘ » . 
cr ot | »} sy +} ity ; +] . ' 1 ir : } : x »)*)} ;y 
' ‘ I rill. { elAMLILILYV. ()i COLT I (Jtila ities (>] Line li \\ Piicititi- 


facture Tor particu ar purposes: as if is found that the 


\ ’ 7. ‘ : 
new SUDSTANCE Ol product Wil be produces (i W hene C] 
, ; 
the essent elements of rubber, sulphur, and heat are 
’ ] ’ , ’ ’ +} ‘ : ' : 
sed, \\ i¢ t’I ta i ( ii | Tricii i i ~ ii< mcornoraces QO) 

‘ 

hot 


Act of 1886, are “any new and useful art, machine, 
manutacture, or om position OF matter, or any new ana 
useful Improvements on any art. rig hine. manutacture 
or composition O] matter.” A machine rhea be new. 
and the product or manutacture pro eeding fron + many 
be old. In that Cant the rormer would bys patentable 
and the latter not. The machine may be substantially 


old and the product new. In that event the latter, and 


(4) 


coverles ot the operation of natural forees, new discov- 
eres otten in the products themselves which were pro- 
duced Dy the Process, and none ot them were the mere 
results produced by the particular torm ot mechanism 
alone, 

Upon this point, the reasoning of Judge Drum- 
mond, in his opinion, may well be quoted. He says: 

“Where. Wn il process, there Is cl combination of dif- 
ferent substances, and to that combination another sub- 
stance or element Is added by \\ hich ad new result is ob- 
tained, that is a process which we can easily under- 
stand; and, if unknown before, and it is useful, the per- 
SOT} devising it may he entitled to a patent, 

“Where there is a result produced by machinery, 
which result may be brought about by a process, and 
W hi hy hay consist ot ditterent steps by il combination ot 
different parts of the machine, and another part is added 
before unknown, and by which a useful result is pro- 
duced, that we can understand. The difficulty is to 
comprehend a process which may consist partly of a 
combination of different substances operating chemi- 
cally. 

‘If ra! process exists which consists of ditterent steps 
created by machinery, and there is an improvement in 
that Process caused by a new element added to or taken 
away from the machinery, then the process existing and 
being known, the party who added or took away the 
part of the machinery might, if it were useful, be en- 
titled to a patent, not for the process which formerly 
existed and was well-known, but only for that which 


had been added to or taken trom the mechanism. To 
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cael , — van 

chp pri tie PPINCTPIC tO this Case : ne process Of manu- 

ree turing heer Was not. at the Citi this nHatrent Was is- 
} 


, " , 
Sued. per xe patentable, ror peer had no been manu. 


tactured: in the first place, by the preliminary steps 


which are referred to in the speci tions. and which 


have already been mentioned. and D) adding to the bes r 
the kraeusen while it was in shavings-casks, and then 
permitting termentation to proceed, Ul fl ifyving it so 
as TO retain in the he r some OT Tie bone ae 1d rus, 


which ot itself constituted tut} 1} po | hikta echient 
the beer, and then preparing it mr oth rketT, SO hist 


Whatever was patentable ln the pl tT manutactur- 


' 
in@ beer must Consist OF something cy md usetul belng 
added to the process, chemically or mechanically, and 
7 ’ ’ ’ i ' | } 
iO} whatever Was new an uselru ait ntor might be 


entitled to a patent, whether it was connected with the 
chemistry or the mechanism of the ] ess. It is very 
linportant to observe this cdistinetior mn discussing thre 
patentability of a process. 

It seems to be admitted in the various process Cases 
decided in the Supreme Court which have been reterred 
LO, and others which might by mabe d., | if consists Ol a 
chemical combination by which thie particular result Is 
produced, that does not prevent another inventor from 
making il mechanical combination whi lh) produces the 
Siulue result: otherwise there would bea revolution in 
what has always been understood to be a prineiple of 
the patent law, that a person could not patent a result, 
but only the means or acts by which the result was pro- 
duced, and that certainly should be true ’as well of a 


chemical as a mechanical combinatio! 


(°? 


In collparing the pretend 7 discovery of Meller and ~ 


llofmann with the famous -discoveries which have been 
considered by the Court in the cases before mentioned, 
; i | 


it will be seen that there was no new discovery of a pro- 
Lt 7 atama|! reels ' +} ' : - ia ' hep 
percy OF Ihateriai, such as the resetting of lead unde! 


: ; 
heat and pressure, it} the lcad pipe case ; or that of 
t 


] 


\lorse that an electric current traveimn Wpoh a conducet- 


‘iy 
wa 


: _ > — 2 : » ~ | | ‘ 
ters ana SOULS & or That piastel | Paris Whiell heated 


: ' - = 
would produce ad pecullaLr ett et by iweel the double PPoOr 


chests composing a snte: orthat of Goodvear that In- 


ts elas- 


} ’ ] 
dia-rublbe 4 when acted WHpon DOV heat would LOse 
‘ . 


LICITS and become hard. or vule anized. ‘iS he called iT. 


’ 'y } y : 3 1] ‘ . 

No. none of these are found in the Meller and Ilofimann 
atent, nor did they discover anv art or any series ol 
i ‘ ‘ Y 
ne manuracture of any subvstance or product 


method. 


. } | 
shay Ios CAUSKS, All 


Belgian praul - 


ae | mn 
But the evidence Turther shows That apparatus [ol 
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tne Process itself. Now, a water column had been pre- 
viously used tO reculate the pressure ot the carbone acid 
vas, and Valve > and springs had often been used also tO 
regulate its Pressure : and inde d SOC ot the witnesses 
of the plaintiff seem to imply that the Wallace and 
[licks devices, in use long before the plaintiff’s patent, 
were, in their application to the manufacture of beer, 
like those oft the plaintiff, 


} 


am, therefore, not prepared to concede that Meller 
anid llotmann were the first to hold under controllable 
pressure Ol carbonic Held (iis the heer when in the 
kraeusen stage, Tor, as already stated, that had been 
done as well by a column of water as by springs and. 
valves when the shavings casks were bunged and stops 


, 
ped, ana 


Fas Was rmitted to CSCAPe when the pressure 
became sO great as To raise the Valve or force the spring. 
This is shown by the evidence of Maus and Sturm. 
it may be admitted that the mode adopted by the 
plaintitt is valuable, and that it has facilitated the man- 
ufacture of beer, both as to quality and as to time; but 
it seers to me that this has been eaused by the more 
complete mechanical devices of the plaintiff, without 
really changing the principles upon which beer had been 


theretofore manutactured. 


“NO new principle or scientifie fact has been discov- 


ered, as was true in the process patents which have al- 
ready been referred tO. The most that Can be claimed 
is, and indeed the chief merit ascribed to the patent by 
the plaintiff’s counsel is, that it applies the controllable 
pressure created by the carbonic acid gas in a state of 


fermentation at an earlier stage than was before known, 


* > 
EL 


patentee in that case. obtained a patent for applying 

’ . , , e : ; 
that sHtne Gadevice To locomotives. \\ ‘+ decided thie pat- 
eubt to be void. and held. in general terms, that “the ap- 
plication of an old process or machine to a similar’ or 
analogous subject, with no change in the manner of iL}- 
lane 7 and . resul } , iallw ai + In ite na. 
piylhng it, and no result subdstaotially distinct im its na 
ture, will not sustain a patent, even if the new form of 


. ~ 
result has hot 


before he 1) contemplated.” We adhere 


to that ruling, and the principle involved in it 1s fatal to 


— 


the patent now under consideration. 


This reasoning, it seems TO me, Is conclusive ot the ' 
quesvion against the validity of the Meller and Hlotmann o 
i 


patent, and I respecttully insist that the judgment be- 


low Was right, and ought to be afhrmed. 


(CHARLES P. JAcoss, 


Noli eit , oo. DD fi, ndants. 


ADDENDUM. 


Since this brief was printed [ have received the 
recent opinion of this Court in the case of Thateher v. 
Burtis, reported in the Official Gazette of the Patent 
Othee tor May ac, 
; This was a suit brought upon Letters Patent issued 
to Thateher for Improvements in Fire Place Lleaters. 
The eourt below. Judge W allace . StLATeCad Thi the inven- 
tion was merely the advantageous location of an ordi- 
hary coal stove in a fire place heater. Ile said it must 
be conceded that the new heate! Vis better heater 
than any which preceded it, but that it did not present 
a patentable combination irrespective of ¢ euns en 


ployed to adjust the several parts into efh t relations 


++i ] ] . A] } 1 ' 
' Witti vill oTtner. ti lie Peicgdd 4203 GIN Dbl j ; j 
j j 
ii rs ’ / hij ‘ids ; N j ‘ij j ij j 
j 
j lyf f ‘ i Moajil j ti vif f f 
i 


ryyy . . . , : 
The opinion of this Court 


ered D\ Mir. Justice Matthe Wes. an Lid mdin 

‘if. in the present case, OWl) - 4 eit hecessar 
form, size, structure, and situation ot hre-place heater 
its ordinarily made and used, ther vere iscertainer 
ditheulties in uniting such a tuel-magazi ; Thatcher 


adopted trom its known use in outsta ase-burning 


those 


STOVES, and 


.o an — : 
ditheulties were ov Vy some- 


thing niore than nieve mechanics rv. rn iiaht 
have been entitled to an patent. Wor } if if 
n ; 


hoi 
j 


“Hea 


now 


